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Diversion and alternative measures

Diversion

The term diversion refers to the disposal of cases involving offences committed by children without adjudication (trial). Discretion to resolve cases informally usually lies with the police or prosecutor. Diversion often involves referral of the child to a non-custodial community-based delinquency prevention programme, or compensation of the victim. Diversion must be consensual, and must respect the rights of the child concerned. (Beijing Rule No.11) 

Diversion is a valuable way of ensuring that children shall not be deprived of liberty except as a last resort, as required by Art.37(b) of the CRC, and CRC Art.40.3(b) encourages States to establish diversion programmes. It is most often used when the offence is a minor one or the child is a first offender, but should be used whenever there is reason to believe that participation in a non-custodial community-based programme is likely to prevent re-offending. 

The term should not be used with regard to children who are too young to be prosecuted as juveniles: if they are too young to be tried, they cannot be diverted from trial. 

Non-custodial or alternative sentences

Both these terms refer to sentences that do not result in confinement in a correctional or rehabilitation facility. Alternative sentences such as fines, community service, supervision or probation (which usually involve certain restrictions/obligations like working or attending school, avoiding certain persons or places, participation in counseling, treatment of drug or alcohol dependency, etc.) and compensation of the victim have long been recognized. (See Beijing Rule 18.1) More recently, measures considered restorative justice may be imposed as alternative sentences or, more often, added to a more traditional ‘alternative’ sentence. 

Persons who have not been tried can be offered an opportunity to participate in activities of this kind as part of diversion programmes. 

Diversion

Participants in the Round-Table reported that diversion is starting to be used at pilot level. The most relevant forms of diversion depend to a large extent on the local context.  There is  general agreement that restorative justice approaches, which aim at restoring the rights of the victim as well as preventing re-offending,should not be limited to any narrow category of offences. 

Alternatives

In many countries alternative measures, although prescribed by law, are not implemented. In most countries, the State has not established the network of professionals and services necessary to implement these measures

Victim-Offender Mediation: Experiences of mediation are emerging in CEE/CIS, notably as an alternative measure. Yet, besides a few countries, reform in the area of alternatives is at the early stage. There is a need to introduce legislation to strengthen restorative justice approaches and allow mediation as an element of alternative sentencing. And the introduction of new legislation can also prove to be challenging in terms of implementation.

Probation: exists in many countries as an alternative to custodial sentences, but scarce resources and large case loads limit its effectiveness 

Community service orders and vocational training programmes: are rarely considered as alternatives to custodial sentences. Generally, community based responses are weak.

Priorities for reform in diversion and alternative measures
1. Review and amend as needed national legislation to recognize and encourage the implementation of diversion and alternative measures; 

2. Introduce and institutionalize diversion schemes as early as possible in the procedure (i.e. by police or prosecutors);
3. Expand the range of non-custodial alternatives available.

Recommendations on diversion and alternative measures
- Address the behaviour of JJ professionals (judges, prosecutors, social workers) to enable the development of alternatives beyond the pilot stage.

- Share experiences on the functioning alternatives 

- Consolidate and when necessary strengthen measures authorized by in legislation in force and expand the range of options available

- Strengthen the reintegration component of existing alternatives

- Establish/Strengthen probation services with adequate capacity to effectively supervise the implementation of alternative sentence

- Define and expand as appropriate the discretion of professionals in justice system to decide/recommend diversion (police, judiciary police, prosecutor, judges) 

- Train and establish procedures for the certification of professional mediators and establish protocols for working with police, prosecution, legal services staff

- Train and license of new JJ professionals (probation officers, specialized social workers, forensic psychiatrists, defense attorneys)
- Develop standards of care/practice/supervision in alternative measures, including protocols

- Raise public understanding on the benefits and acceptance of alternatives to detention

- Advocate for financing alternatives including probation services

- Introduce mediation services, while preserving the independent nature of the service

- Introduce victim support services include right to remedies and protection

Rehabilitation

Participants in the Round-Table acknowledged that in the best case scenario, rehabilitation is the product of a successful interaction between different professionals and sectors.

It was felt that rehabilitation programs in penitentiary facilities need to strengthen life skills and livelihood components and develop individualized responses. It was noted that mediation can also be implemented in correctional facilities, either between children and staff, or as peer mediation.

Recommendations on rehabilitation
- Establish a comprehensive approach/ policy for the development of rehabilitation schemes

- Develop community responses instead of institutionalization

- Support studies and research on the situation of children after their release

- Consider children’s environment and involve the social care system

- Address the change of behaviour of professionals, in particular in the penitentiary
� This text does not constitute a formal or definitive report but is provided at this time to give a rapid idea of the main issues discussed and concerns expressed during the round table.





