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Police and pre-trial detention

Diversion by the police
Diversion by the police can be instrumental in avoiding unnecessary police custody and pre-trial detention. If introduced in the juvenile justice system of a country, the state must ensure transparent systems and procedures for its application. 

Pre-trial detention 

Pre-trial detention is generally used far beyond its original purpose (i.e. avoiding collusion, flight and hindrance to investigation) and conditions are usually very alarming in pre-trial detention centres (or sectors) for minors. 

Time

The length of procedures and measures should be as short as possible from arrest to final adjudication.   

Data 

The collection of data is still very weak in all countries. No national data collection systems have been established across sectors (eg. police, justice, social services) that would help follow trends – notably on recidivism - and inform evidence-based policy. 

Participants acknowledged that one of the main characteristics of former Soviet juvenile justice systems is the central role of the police in the treatment of children in conflict with the law and the use of its power in every area including social protection and legal assistance. Concern was expressed on the overuse of pre-trial detention (eg. Turkey, Georgia). A good practice was shared from Armenia where the law prescribes a maximum of 3 hours in police custody, which has triggered the development of diversion measures and rehabilitation in an open setting in collaboration with civil society.

The role of social workers in the judicial procedure – when they do intervene - is different from one country to another. In CEE/CIS, though, their role often remains limited to providing a report for the case. The difference between the social services and probation was discussed. The social services should provide overall assistance to the family and the child in conflict with the law, and the probation services/officers should assist the fulfillment of the conditions prescribed by court decision. The poor quality and the limited scope of the current role played social services in juvenile justice in CEE/CIS is a major gap. There is an urgent need to upgrade the social system, its capacity and knowledge in order to foster confidence between the justice and social system. 

Governments should make greater use of the resources of local NGOs and civil society in community based prevention and implementation of alternative measures (outsourcing of services). Mediation is currently the most developed alternative/diversion measure in this region. This is a welcome fact, but there is a need to offer other alternatives, which do not rely on the victims’ consent. The funding of alternative measures was identified as a problem. One possible way forward is to utilize fines to establish a fund for implementation of alternative measures. Yet, it was agreed that fines are not an adequate response for juveniles as it is a discriminatory and punitive (rather than constructive) measure.

Priorities for reform in policing and pre-trial detention

1. For underage offenders, the State must ensure sufficient services i.e. the social services should have the legal mandate to deal with these children and there should be a legally binding cooperation between the social services and the police; 
2. The time-frame for juvenile procedure should be as short as possible in every instance including the length of procedure from arrest to trial period. This should be prescribed by law; 

3. Strongly promote and develop non-custodial or alternative services to pre-trial detention, such as specialized foster families and open-door centers.
Recommendations on policing and pre-trial detention

· If the police are given diversion power, then a transparent process for its implementation should be quarantined by the state. The police diversion might enable avoiding policy custody (good example Armenia 3 hours limit to police custody) or pre-trial detention;

· The state should determine incentives for all personnel, such as educators in centres, who work in difficult conditions. Their role is the system is undervalued;

· Legal aid should be made available to the juvenile immediately after the first contact with authorities;

· The role of the police should be restricted especially when their actions tend to overlap with interventions that should be the responsibility of the social sector. 

· Full package of services (health, education, social) should be available to children in detention;

· The importance of timely informed parents if a child is taken in policy custody or pre-trial detention.

Trial and sentencing

Children accused of an offence have all the procedural rights listed in the second paragraph of article 40 of the CRC, including the right to be presumed innocent; the right not to be obliged to give evidence (also known as the right to remain silent); the right to legal assistance; the right to be tried without delay; the right to present witnesses, the right to equality before the court and, if convicted, the right to appeal. Most of these rights, including the right to legal assistance, the right not to be coerced into a confession and the right to equal treatment, apply during the pre-trial stage of proceedings. 

They also have some rights that accused adults don’t have: the trial should be closed to the public, the child’s identity should not be made public and the child’s parents should normally be present at trial. 

Underlying all these rights is the right to be treated like a child, that is, “in a manner consistent with … the child's sense of dignity and worth …  and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society.” (CRC art.40.1) The Committee on the Rights of the Child has stated that proceedings “shall be conducted in an atmosphere of understanding” and underlined the importance of explaining the proceedings, possible consequences and options to the child in a way that enables him or her to participate meaningfully. (General Comment No.10, para.2.d, citing Beijing Rule 14.1) The arrangement of the room where proceedings take place and the dress and conduct of participating officials may make the atmosphere more (or less) conducive to the understanding and participation of the accused juvenile. 

In many cases  involving children accused of an offence, victims and witnesses are also children. In such cases, the UN Guidelines on Justice in Matters involving Child Victims and Witnesses also apply. The atmosphere that should exist when children participate in a trial as victims or witnesses is similar to which should exist when a child is the accused. 

Priorities for reform in trial and sentencing
1. Specialize and professionalize the social work practices/the probation services and clearly define the roles and responsibilities between all JJ professionals. There is a need to foster confidence between the justice system and the social/probation services; 

2. Develop a framework for a range of alternative measures (special social work and probation services) and enable NGO and community initiatives to contribute to State efforts;

3. Review realistic funding possibilities for existing and new alternative measures This can be ensured trough: i) a cost-effectiveness study of alternative sentencing vs. formal court procedures (evidence-based policy making) ii) a solid relationship with the Ministry of Finance to secure sufficient funds iii) a system for transitional funding that would support the current formal justice system and at the same time support the development of alternative sentencing.
Recommendations

· In principle, fines are not a suitable option for sentencing juveniles;

· The time-frame from arrest (apprehension) to disposal should be as short as possible at every stage, and subject to an overall maximum limit no longer than that (6 months) proposed in General Comment 10; 

· The judges should not only be informed about the availability of alternative measures but must also informed of the efficacy of these measures (evidence-based advocacy);

· Corruption can become an obstacle to the appropriate use of alternative measures, and efforts to combat corruption should be a priority;

· The training and education of juvenile justice professionals should be institutionalized. 

Data collection

The importance of having updated and timely data and a sustainable national data collection system that will produce not only quantitative but also qualitative data was highlighted. In some countries good data collection are established within the police or the judiciary, but the systems are not compatible with each other. In many countries the data produced by national State Statistical Office (SSO) are 2 years old. This creates problem in transition periods when trends need to be followed on a monthly basis.

There is confusion in countries for using the UNICEF global indicators and their meaning. The countries could seek for further clarification and the development of specific indicators for CEE/CIS. This task can be carried out by the UNICEF Regional Office for CEE/CIS

Recommendations

· Building a sustainable national data collection system - that can be complemented with various evaluations/studies to feed in the data system;
· Use data as an advocacy tool to create evidence-based policy (e.g. cost effectiveness of custodial vs. non-custodial measures, rates of recidivism in cases of non-custodial measures  vs. cases of custodial measure);
· Foster and strengthen inter-sectoral data collection systems. Each profession (i.e. police, judiciary) has a need for specific data and this should not be changed. However a set of common indicators can be determined and system made compatible.
· Test the 15 global indicators. Although they are not tailored specifically to CEE/CIS, they can be used as a starting point and later amended and accommodated based on needs.  to become region specific (i.e. to include indicator on detection rate and recidivism, to inlcude longitudinal data beyond 18 years of age etc.). There is a need for further clarity on the meaning of the indicators. Also there is a different interpretation of same indicator by different countries (e.g. arrest can mean apprehension by the police or policy custody).  One option is to further explain the indicators while amending them (i.e. indicator 1 can be amended with 1a on the total number of registered children that come in contact with the law, and 1b on underage offenders only).
� This text does not constitute a formal or definitive report but is provided at this time to give a rapid idea of the main issues discussed and concerns expressed during the round table.





