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PENAL TREATMENT OF JUVENILE OFFENDERS

1. Fundamental features of the juvenile penal law

1.1 The problem of juvenile delinquency

Since crime is undoubtedly the most fundamental problem of modern society and the gravest threat to human life it is beyond doubt that juvenile delinquency is crucial to its phenomenology!  

Such field of crime is specific mainly because juveniles are not regarded as “small criminals” and their delinquent conduct as well as any reactions thereto may not be subjected to the conventional crime and penalty concepts that apply to adult crime. Contemporary scientific research in juvenile delinquency has verified the existence of the following crime-related postulates: the incidence of crime has been soaring, particularly in the second half of the last century and juvenile delinquency has increased; recidivism has been soaring but the recidivism among juveniles is even greater; the age limit of crime and other related sociopathological phenomena (alcoholism and drug abuse, in particular) is hitting the bottom; the involvement of juveniles in serious offences, such as acts of violence and organized crime has been on the rise; the likelihood of juvenile offenders and juveniles who were patients in the “clinic of modern diseases of young people (drug abuse, alcoholism, prostitution, sexual deviations, vagrancy) committing offences as adults is greater.

The interest of criminology and the related disciplines in juvenile crime occurred at the end of the 19th century (the anthropological and positivist school do not make any references thereto), through the first psychiatric and psychological studies (s. Heuyer, 21). Currently, the research regarding its phenomenology and etiology has supremacy over other types of criminological research and tends to establish a special criminological branch recognized as the criminology of juvenile delinquency. The research data confirm the special nature of the criminal and asocial conduct of young people from a phenomenological and etiological perspective but they fail to answer the question – what are the main reasons for juvenile delinquency and the asocial conduct of young people? The etiological explanation draws upon the multi-factor approach and the synthesis of bio-anthropological, psychological and social aspects emphasizing the significance of crime factors which influence the individual’s socialization process: the general social and economic factors and the mass media; factors pertaining to the living environment of the juvenile such as family, school, leisure and environment; and individual factors regarding the personality of the juvenile (s. Arnaudovski, 15; Jasovic, 188; Vasilijevic, 145). What these have in common is the dynamics of their inter-relatedness: for instance, the impact of general factors varies from one development phase of the juvenile to another, or the family may have a significant role in preventing the negative impact of general factors in a particular phase. Furthermore, they are also considered as the general reasons for adult crime, however, they are specific as they are perceived through an even more blurred and flexible prism. Juveniles live in the world of adults with all its positive and negative aspects but they experience its impact differently from adults! General crime factors such as unemployment, urbanization, social poverty and conflict situations have different effects; not only do juveniles experience them individually, but they also acquire such factors as permanent features of their personality (character, emotions, etc). The immediate and the wider environment in which the juvenile develops – the family, school, neighbourhood etc. can also be regarded as factors causing conflicts within the juvenile which culminate with delinquency at young age when the individual is strongly influenced by the “knightly despise” towards warnings and prohibitions (Hentig, 159). The despise grows stronger when the educational influence of the immediate or the wider environment is weaker or suppressed by negative factors which instead of creating a healthy person inappropriately direct the development of the juvenile; for instance a strong factor leading to juvenile delinquency, apart from the traditional patterns of a developed family, poor educational system and upbringing, neighbourhood crime etc. is the general bleak outlook for young people and the lack of hope that they can accomplish something in life through formal procedures and institutional relations (if the juvenile perceives the entire society as corrupt and criminalized, as in our case, it is highly unlikely that he will find the inner force to defy the conviction that the easiest way in life is through crime and corruption!). The third set of factors embraces the bio-psychological features of a person (physical maturity, puberty, mental disorders, intelligence, emotional maturity etc) and is crucial to the socialization process and the proper psycho-physical development of the juvenile but only when combined with the positive educational effects of family, school and other factors present in the wider community!
The juvenile delinquency tendencies in our society confirm the presence and the impact of these factors, if other indicators of its scope and movement, apart from the statistical data on reported and sentenced crime which vary due to the defeat of the anti- crime strategy, are taken into account. Over the last decade, official statistics on reported offences committed by juveniles have remained unchanged which does reflect the actual figures confirmed unfortunately, only through a handful of surveys on juvenile delinquency and socio-pathological phenomena, especially drug abuse among young people.
Reported and sentenced juveniles

Year    1990       1991    1992    1993   1994    1995    1996     1997     1998     1999

Total   3572        3734    4336   4749    4525   4512    4326     4127     4367     4127   

Source: Situation Analysis of Children and Young People in the Juvenile Justice Sysytem, 13 

Employing the simple method of extrapolation, or forecast based on already existing tendencies, it may as well be the case that in the near future society will barely be able to control juvenile delinquency and the latter could seriously deteriorate if its prevention does not become the objective of a complementary and efficient prevention strategy!
1.2 Definition of juvenile delinquency

The separation of juveniles from the adult penal system led to a different understanding of the concept of juvenile delinquency. The definition is a step forward with regard to the definition of “juvenile crime” which corresponds to the understanding of juveniles as “small criminals”! The definition of juvenile delinquency is crucial to the classification system of juvenile penal law.
Three approaches may be distinguished when defining juvenile delinquency. The narrowest definition refers to acts prescribed as offences! This understanding which does not distinguish between offences committed by adults and those committed by juveniles prevails in most European legal systems and is also accepted in the Criminal Code of the RM. Thus, (pursuant to art. 71 of CC) a juvenile who at the time when he committed the offence has not attained the age of 14 (a child) shall be also considered as offender although no punitive sanctions shall apply in such case! The evolution of juvenile penal law embodied in the key idea of education through correctional and educational measures has broadened the definition even further.

This definition extends to any behaviour that violates other regulations: misdemeanours, civil offence, as well as asocial or anti-social behaviour which is not considered as criminal act although they imply a setback or negligence in the development of the juvenile and require undertaking of protection measures (drug abuse, alcoholism, begging, truancy etc). The definition of juvenile delinquency broadened with the adoption of the first laws on juvenile courts in the USA (Illinois 1989), competent for pronouncing protection and assistance measures not only in cases where juveniles commit offences, but also when they are neglected or behave in asocial and anti-social manner. (s. Kambovski, 388). Shortly thereafter, certain European legal systems adopted the concept of juvenile courts with extended competence. 
To a large extent, the criminal justice literature accepts the broader definition of juvenile delinquency whereby the latter is considered as deviant, asocial or anti-social juvenile behaviour (for instance Jasovic, 30, speaks of  “anti-social behaviour” of young people including therein the educational negligence, lack of ocial adjustment and socially unacceptable behaviour of young people). The broadest definition extends to other actions and states that point to educational or developmental negligence, lack of social adjustment or simply put, to various “pre-crime” states of the individual!  In contrast to the aforesaid definitions already adopted by the penal systems, this definition is mainly theoretical (s. Caric, 94, Jasovic, 46).
The traditional concept of juvenile penal law, adopted also by the CC of the RM, rests upon the narrowest definition! However, it has been agreed that it is still overshadowed by the adult penal law and strongly influenced by the latter’s repressive and retributive approach. The discrepancy between the hypothesis of the special nature of juvenile delinquency and the need for undertaking complex preventive measures, care and correctional measures, within and outside the penal law and the treatment of this concept within the narrow framework of the penal law is becoming more conspicuous! Contemporary legal systems tend to establish a broader legal ground for undertaking educational and protection measures against juveniles so as to prevent their anti-social behaviour or to alleviate the consequences of educational negligence. In addition, the adoption of special laws on juvenile offenders (referred to in other legal systems as laws on juvenile justice, on juvenile courts) has been recommended as a solution which provides an integrated approach to penalties and preventive, educational and other forms of treatment.  
1.3 Evolution of the penal treatment of juveniles

The principle that juveniles should not be treated differently from adults has long prevailed in the penal law, although Roman law distinguished between perpetrators according to their age: under the Law on XII tables juveniles who committed public theft and damaged agricultural products (impuberes) were sentenced to whipping upon the assessment of the judge and the required compensation of damages. However, the Code of Justinian was the first legal document to draw the precise line between juvenile (impuberes) and adult offenders (puberes) – the age of fourteen for male juveniles and twelve for female! There was a unified sanction system in place and children were exempted from penalties, unless the court determined that they are particularly evil. Treating juveniles as “small criminals” was enrooted in the dictum: “Malitia supplet aetatem” (evil supplements age”)! The equal treatment of juvenile and adult offenders resumed in the Middle Ages where the non-codified common law fixed the age of minors between twelve and fifteen and the rule “malitia supplet aetatem” continued to apply. Rare are the exceptions to this approach in middle age legal sources. Carolina (1532) prohibited, except in special circumstances, the application of death penalty against a juvenile thief aged up to fourteen. The CC of Maria Theresiana (1768) did not anticipate any penalties for children aged up to seven and those around that age, however, in case of great evil and signs of awareness about the offence they could be punished by whipping (with a stick!); juveniles aged up to fourteen were subject to milder penalties and the death penalty was prohibited unless they acted in an extremely evil manner. According to the Tuscany CC from 1786 (Beccaria) children aged up to twelve were exempted from penalties and were only subject to educational measures whereas juveniles aged between twelve and fourteen were subjected under the criteria of “discernment”; juveniles above the age of fourteen were punished as adults, but with milder penalties. The idea of “discernment” took hold with the passing of the revolutionary French CC from 1791 which fixed the line between adolescence and adulthood at the age of sixteen, without setting the minimum age; juveniles aged between sixteen and eighteen were punished as adults, death penalty was excluded and penalties were milder. “Discernment” as a prerequisite for criminal liability and punishment was considered as maturity of the juvenile which enables him to understand the offence, or to be aware of the wrongdoing! The penetration of this idea was the first step towards defining the principle of milder penalties against juvenile offenders. Furthermore, it inspired the solutions contained in the 1810 French CC, the 1813 Bavarian CC as well as the most prominent legal systems of the XIX c.

The next wave of reforms in the juvenile penal law resulted from the rapid social changes of the XIX c industrial era. Industrialization, the great migrations and urbanization suppressed the former family model of upbringing and controlling juveniles. Domestic education was replaced by schools as forms of mass education! On the other hand, scientific development, in particular medicine, psychology and psychiatry provided a fresh approach towards resolving social problems including therein the control over conflict behaviour of juveniles. Thus all pre-requisites for formulating the new doctrine of “measures in the interest of the juvenile” based on the “model of welfare” and the “parens patriae” theory were satisfied: the state should develop a system of educational and care and control measures for juveniles! Understandably, such a concept could not but attack the legalistic approach towards the model of repressive and retributive reaction against juvenile delinquency which rests on the principle of strict legality.
As a result of the new treatment of juveniles, the first special juvenile court was established in USA, in 1899 in Chicago and the other American states followed suit (in 1910 thirty five American states had such courts; see Rubin, 46). These courts are the backbone of the juvenile justice system in the American and Canadian legal system! Courts competent for juveniles whose maximum age varies between sixteen and twenty handle criminal acts, negligent and deviant behaviour such as: smoking in public, immoral conduct, involvement in illegal activities, contacts with immoral persons, visiting places with bad reputation, using vulgar language in public etc. Such concept of juvenile delinquency insufficiently differentiates between asocial juvenile behaviour and the behaviour that violates penal norms (Lopez-Rey, 899). The “common law” has fixed the minimum age at the age of seven; the 1963 Law on Juveniles raised the minimum to the age of ten. Children aged between ten and fourteen can be held liable if the “discernment” criterion is met, while juveniles aged above fourteen are criminally liable and are subjected to a special sanctions system. Interestingly, as a result of the repression trend, the 1998 English Law on Crime and Disorder dismissed the requirement for proving that juveniles may distinguish good from evil! The 1984 Canadian Law on Juveniles fixed the minimum age for juveniles at twelve and the maximum at eighteen: upon a recommendation of the prosecutor or the juvenile court, juveniles may stand trial before an adult court if the “discernment” criterion is met and juveniles are held liable for the crime.  Juveniles can avoid the formal trials and be subjected to alternative measures upon request of the prosecutor.
In a formal procedure, juvenile offenders may be sentenced to probation, community service, restitution, treatment or imprisonment. According to the New York CC, which has the tendency to discard the diffuse concept of juvenile delinquency, juveniles aged up to sixteen are not criminally liable; as an exception, juveniles aged between thirteen and sixteen may be held liable for serious crimes! Regarding the criminally liable juveniles above sixteen years of age, certain American states maintain an unprecedented harshness, which is criticized by the entire community of legal experts worldwide: not only does the death penalty exist as a possibility but it is practically pronounced and executed! Death penalty may be pronounced against 14 year-old juveniles (in 1988 in Florida, a child at that age was executed; in the period between 1947-1967, sixty three juveniles aged between fifteen and nineteen were executed, s. Rubin, 87!). In 1989, the American Supreme Court confirmed the constitutional validity of laws prescribing death penalty for juvenile offenders! The 1982 English Law on Penal Justice introduced more repressive measures: persons aged between 17 and 21 could be sentenced to life imprisonment in special centres, whereas criminally liable juveniles aged between fifteen and twenty one may be sentenced to imprisonment within the frames of the penalty prescribed for adults! The fundamental features of the Anglo-Saxon model of juvenile penal law are as follows: the definition of “juvenile delinquency” is broader and does not overlap with the criminal acts perpetrated by adults and it also extends to other asocial or pathological juvenile behaviour; the model contains a system of measures outside the traditional penal system and assigns special juvenile courts to conduct the proceedings against juveniles!

The process of separating juvenile offenders from the penal regime applied to adults was finalized in the Continental Law with the introduction of a special system of educational measures, inspired by the idea of assistance and education! The first reform took place in Holland in 1901: the minimum age was eliminated whereas the maximum age was raised to 18; the criteria of discernment and penalties that apply to adult offenders were eliminated except for the fines and mild prison sentences up to ten years pronounced against juvenile offenders aged between 16 and 18. The 1902 Swedish Law on Juveniles marked the beginning of the European trend of regulating the juvenile penal law by special laws on juveniles. The 1912 Belgian Law on Juvenile Protection set the maximum age limit for juveniles to sixteen, educational and protection measures were foreseen, the discernment criterion was abandoned, and special juvenile court were established. Such courts were established in many European countries (Denmark, 1915, Portugal 1911, and Hungary 1913) The 1908 English Law on Children introduced the juvenile courts and the Law on Crime Prevention preferred the “detention-school” measure (“Borstal detention”) to the standard punishment of juvenile offenders aged between sixteen and twenty one! The elimination of the discernment criterion was a consequence of such juvenile penal law trends, however, the fundamental issue remains- whether the juvenile should be subjected to correctional measures, does he experience a crisis and needs help and not whether he understands the social implications of his offence. The trends in contemporary penal law reforms are clearly directed towards establishing of the juvenile penal law as a special system. Such tendency is reflected in many European legal systems within the framework of CC or in special juvenile laws! Specific are the solutions contained in the 1962 Swedish CC where the provisions on juveniles are not systemized as a whole; for each sanction it is determined whether it applies to juveniles while the liability and application of sanctions are regulated by special laws: the 1980 Law on Social Protection, and the 1990 Law on Juvenile Protection. The sanctions do not apply to persons aged above fifteen. Above this age (identical in Denmark, fourteen in Norway) the principle of opportunity prosecution will apply or supervision and educational measures may be pronounced against juveniles such as referral to “detention-school” (a measure inspired, as in other Scandinavian countries, by the English  “Borstal Training” concept: a perpetrator aged between fifteen and twenty three may be referred to such “detention-school”, if so required for his education and personal development). Moreover, measures foreseen in special juvenile laws may be pronounced as punitive sanctions whereby the penal law “fits” into the overall system of curative, educational, protection, medical and other measures, adjusted to the need for special juvenile prevention!

In many European legal systems the penal reforms affected the juvenile penal law as well! Thus, the first Law on Juvenile Courts in Germany was passed in 1923, under the influence of the American legal system and practice; in 1953 a new Law on Juvenile Courts was adopted and the amendments from 1990 extended to include mediation and community sanctions, probation, conditional sentence, and restrictive detention. Juveniles are exempted from the general penal regime in Austria under the 1988 Law on Juvenile Courts: perpetrators aged between fourteen and nineteen are treated as juvenile offenders. The Juvenile penal law in France is a part of a special regulation adopted in 1945 (subject to several amendments); the 1992 CC contains only one provision (art. 122-8) on protection, assistance, supervision and educational measures, stipulated by a special law, and on the terms for punishing juveniles who attained the age of thirteen.
In contrast to the concept of special juvenile law and juvenile courts, transitional countries still treat juveniles as “small criminals” (s. Kambovski, 1, 322). The maximum age is eighteen and the minimum is fourteen below which the juvenile is treated as a child whose offence may not fall within the scope of penal law. However, the general concept of liability and the stipulated sanctions have different interpretations. Pursuant to the Chinese CC, persons above sixteen may be held criminally liable without exceptions, juveniles aged between 14-16 may be held liable only for certain “serious crimes” and the may be sentenced to educational measures or milder penalties. The Polish CC sets the maximum at seventeen and it also allows the application of educational measures to juveniles aged between seventeen and eighteen but it does not contain any other provisions on the application of educational measures, maintaining that the CC should only regulate the issue criminal liability while the application of educational measures should be governed by special regulations. According to the Ukrainian CC, persons that attained the age of sixteen at the time of committing the offence may be held criminally liable whereas juveniles aged between fourteen and sixteen may be held liable only for serious crimes (the Russian and Belarus Laws state the same) The Slovenian and Croatian CC have set the minimum age at fourteen and the maximum age at eighteen. Only educational measures may be pronounced against younger juveniles (aged up to sixteen) whereas older juveniles may be sentenced to a penalty as well. The said Codes contain the category of younger adults who attained eighteen and not twenty one may be sentenced to juvenile sanctions for offences that they have committed as juveniles. With regard to the criminal liability and punishment of juveniles certain Codes take into account the discernment criterion. According to the Russian CC, juveniles who attained the age of fourteen, and did not attain sixteen at the time the act was perpetrated may be held liable only for serious crimes (murder, intentional serious physical injury, rape etc); the juvenile who was not able to comprehend the nature and the “social threat” of his actions and control the latter given his psycho-physical development at the time the crime was perpetrated shall not be held criminally liable. The following penalties may be pronounced against criminally liable juveniles: a fine, denying him the right to perform a particular activity, community service, correctional activities, arrest (short imprisonment) and up to ten years imprisonment. The Belarus CC contains identical solutions and the Bulgarian CC also bears certain similarity with the said solutions: a juvenile aged between fourteen and eighteen may be held criminally liable if he was aware of the offence and could control his behaviour. The approach of the Ukrainian CC is specific in that it does not contain any special provisions on juvenile criminal liability, however, it allows for a very flexible choice between penalties and educational measures: a juvenile who committed an offence for the first time may be exempted from criminal liability if his behaviour is corrected without applying any penalties and in such case, the court pronounces educational measures! The following penalties may be pronounced against juvenile offenders: a fine, community service, correctional coercive work, arrest, and up to fifteen years imprisonment of juveniles aged between sixteen and eighteen in special institutions. Depriving the juvenile of his right to perform a particular activity or duty may be pronounced as a secondary penalty. The Bulgarian CC prescribes the following penalties: up to twelve years imprisonment, social exclusion and depriving the juvenile of his right to perform a particular activity or duty. The Georgian CC anticipates the following penalties: a fine, depriving the juvenile of his right to perform a particular activity, community service, coercive work, up to four years imprisonment, up to four months detention, up to ten years imprisonment and up to fifteen years imprisonment for juveniles aged between sixteen and eighteen. The Czech CC stipulates several types of penalties: deprivation of liberty, community service, confiscation of objects, expulsion, fines and prohibitions against performing activities, if the juvenile is employed. A conditional sentence may be pronounced against the juvenile as well. In case the penalties are waived, the Code stipulates the application of educational measures but it does not define the type and content of such measures. The Code contains a special provision on the possibility of applying educational measures in a civil procedure against juveniles who attained twelve but not fifteen at the time the offence was committed. The Latvian CC stipulates four types of penalties: deprivation of liberty (up to fifteen years); arrest; coercive work and fines. The Slovenian CC sets out four types of penalties for younger juveniles: juvenile prison, fines (from two up to seventy daily payments), whereas the driving prohibition and expulsion a foreign person from the country are considered as secondary penalties. Security measures may be also pronounced against juveniles. The educational measures are the basic sanctions and they include: reprimand, special obligations, supervision by a social body, referral to a correctional institution, referral to a correctional home and referral to a correctional centre. The educational measures prescribed by the aforesaid Codes are considered as basic sanctions pronounced each time the special requirements for pronouncing a penalty are not met.

Upon the adoption of the Law on Juvenile Courts in 1997, the Croatian legal system introduced the new approach towards juvenile treatment, based on model of special laws in other European legal systems (German, Belgian, Austrian etc.) 

The recent developments in juvenile penal law have been marked by three fundamental contradictions (compare: Cavadino/Dignan, 248). The first contradiction is inherited and draws upon the concept of juveniles as “small criminals” or as a special category. The outcome of the aforesaid comparative analysis is usually the middle solution (media via) which maintains that there are differences between juvenile and adult offenders: namely, juveniles commit the offence in a certain development phase when they are not able to comprehend the reasons and consequences of their actions and cannot behave according to the social standards that apply to adult, responsible and conscientious individuals! Therefore, the sanctions pronounced against the adult offender should not apply to juveniles for two reasons: firstly, sanctions presume that the offender is a conscientious and responsible individual and secondly, it is expected that penalties and sanctions will have certain effect upon the adult offender and his future conduct which does not apply in the case of juvenile offenders. The second contradiction is created by the internal gap in the system of juvenile penal law, teetering between the idea of educational measures and the idea of retribution and punishment! Both tendencies are present in the contemporary legal systems. The first tendency favours educational measures and alternative sanctions. In 1993, the French Ordonance dating back to 1945 has been amended and measures such as mediation and reparation of detrimental consequences were introduced; the same measure may be pronounced by the public prosecutor or the court. The German Law on Juvenile Courts prescribes educational measures as fundamental sanctions whereas penalties may only be pronounced if such measures cannot achieve the aim of education, care and supervision of the juvenile. In addition, the measure of mediation and reparation of damages has been introduced as well as the possibility to pronounce a conditional sentence and an obligation for reparation of damages where the court pronounced a prison sentence from six months to two years. The 1980 Canadian Law on Juveniles abandons the idea of penalties and prescribes educational measures, restitution and community service measures as fundamental sanctions while imprisonment is limited to five years minus one day. In contrast to this trend, certain legal systems (such as the American) have recently started resorting to more repressive measures and deprivation of liberty. The ambivalence towards “the collective feelings” (Durkheim) favours the punitive treatment, especially in situations of “moral panic” which result in “short, sharp, shock” penalty measures, contrary to the understanding that it is merely a case of young troubled people in need of help! The third contradiction results from the clash between “the welfare model” (the parens patriae theory) which influences the extensive intervention in the sphere of juvenile delinquency, and the idea of protection of juvenile offender rights! Thus, juvenile penal law is on the crossroads: whether to develop as an educational law and focus on the development of juveniles or to concentrate on their fundamental freedoms and rights providing the guarantees in the penal proceedings and to insist on their responsibility! In other words, the prevailing legal dilemma reflects all issues pertaining to the status and treatment of juveniles: emphasizing the principles of justice and legal guarantees, or accepting the idea of more flexible definitions based on sociological, criminal and psychiatric concepts (Newman, Juvenile Delinquency, 47). The issue of internal harmonization or “the double road” of juvenile penal law and the legal grounds for assisting juveniles is of key importance (s. H.Kaufmann, 898). The optimal model that reconciles the two conflicting approaches is the “four D” model of diversion, de-judiciarisation, de-institutionalization and due process.

Seeking the balance between the “welfare” concept and the concept of justice, over the last decade, juvenile penal law has been strongly influenced by international norms and standards regarding “the special juvenile rights”. Regardless of the numerous innovations in the sanctions system it is widely agreed that juvenile penal law has been neglected by the penal reforms! On the other hand, it is beyond doubt that the step from the special penal treatment of juveniles to the universal norms and standards is small. Hence, the legal treatment of juveniles is regarded as an essential issue related to the concept of human rights. The latter together with the principles of a democratic legal state represent the basis for the new focus of criminal policy and penal law. Juvenile penal law rests upon international norms and standards set outin many international documents such as: the Convention on the Rights of the Child; the UN Standard Minimum Rules for Juvenile Justice (Beijing Rules) from 1985; the UN Rules for Protection of Juveniles Deprived of Freedom (Havana Rules) from 1990; the UN Rules for Prevention of Juvenile Delinquency (Riyadh Rules) from 1990; and the recommendations of the CE, in particular the document on “Social reactions against juvenile delinquency” P(87) 20 from 1987. These norms and standards as well as the international framework of the new model of juvenile justice will be discussed later.

2. Macedonian juvenile penal law – de lege lata

2.1 Development

The 1996 CC inherited the solutions concerning juvenile treatment from the former Yugoslav penal law, the development of which underwent several phases. The 1947 CC-General Part treated perpetrators aged between fourteen and eighteen as juveniles who were divided in two categories: criminally liable and not criminally liable depending on the criterion of discernment. Penalties, except for the death penalty, were pronounced against the first category and educational measures against the second. In principle, the 1951 CC retained this concept but it employed a differentiated approach based on the categorization of juveniles to younger juveniles, aged between fourteen and sixteen, and older juveniles, aged between sixteen and eighteen! Older juveniles were held criminally liable and penalties such as above five years imprisonment were pronounced against them (except for the death penalty and penalties infringing civil rights and prohibitions against performing a particular activity!) while educational measures such as referral to a correctional home were pronounced in the event of light offences. Younger juveniles were sentenced under the condition of “discernment” only for criminal acts punishable by minimum ten years imprisonment. Only educational measures were pronounced against juveniles who could not be held criminally liable. 

The 1959 amendment to the CC reviewed the aforesaid solutions, inspired by the then trends of differentiating juveniles based on the need for undertaking educational measures, care and supervision instead of their criminal liability or non-liability! In that respect, the concept of criminal liability as a pre-requisite for pronouncing educational measures has been abandoned along with the aforesaid differentiation. Educational measures are fundamental sanctions that apply to both categories of juveniles (younger and older). When selecting the educational measure, the court pays due regard to the juvenile’s personality and the need for correcting his behaviour. The division into younger (fourteen to sixteen) and older juveniles (sixteen to eighteen) serves to ensure the application of educational measures as a rule and the penalty such as juvenile prison as an exception: younger juveniles are only sentenced to educational measures; older juveniles are either sentenced to educational measures or juvenile prison! The application of penalties is limited to intentional criminal acts punishable by above five years imprisonment, if the level of awareness of the juvenile was such that he was able to comprehend the implications of the crime and could control his behaviour! The 1959 amendment introduced the category of younger adults which covers perpetrators who were not older than twenty one during the trial and against whom, under certain circumstances, educational measures prescribed for juveniles may be pronounced. 

This concept was retained both in the 1977 penal law and the 1996 CC. The 2004 amendments of the CC introduced only certain changes in the sanctions system. the repertoire of penalties has been extended to include the expulsion of a foreigner from the country and the driving prohibition pronounced under the general terms set out in the CC. The following alternative measures have been prescribed as new sanctions: conditional termination of the penal proceeding and community service! Having incorporated these essential amendments, the juvenile penal law adopts modern tendencies and still retains its original profile. The latter is subject to a thorough reform which should in the long-term produce a new model, by adopting a special Law on Juvenile Justice!

2.2 Basic features

Juvenile penal law is part of the general penal system. According to the CC (art.70) the provisions (set out in Chapter 6) on educational measures and punishment of juveniles and the other provisions from the Code that comply with such provisions will apply to juvenile offenders!  Special provisions on juvenile offenders will apply, under the terms stipulated by law, to adults when they are tried for offences they committed as juveniles and as an exception, to persons that committed criminal acts as younger adults. De lege lata implies that juvenile penal law has been formally and materially integrated with the general penal law! Juveniles that committed a criminal act, defined as such by the Law, will be treated as juvenile offenders! Thus, our legislator (for the time being at least) has applied the segmented approach when identifying the most appropriate solutions to juvenile delinquency problems (similar to organized crime, violent crime etc.). Indisputably, this approach may lead to the segmentation of penal law into several branches which might lose their point of contact and adopt different principles: autonomous juvenile penal law, or (upcoming phrases) – “ecological penal law”, “economic penal law”, “IT penal law”. 

The fundamental provision of the CC regulating the content, functions and objectives of juvenile penal law is based on the following approach: its system rests on the criminal act, however, with regard to criminal liability and the sanctions system its status is completely autonomous! It must be emphasized that the specificity of the treatment of juvenile offenders is reflected in the understanding of the concept of a criminal act. Its definition (an illegal act punishable by law) cannot meet the specific needs of the treatment of juvenile offenders! Therefore, the Macedonian CC avoids the phrase “criminal liability of juveniles” and applies it only to older juveniles who committed a heavy offence (art. 86 “Only older juveniles may be held criminally liable..”)! Contrary to the presumed liability for guilt of adults, the presumption of non-liability of juveniles stems from their general legal status the full capacity of which (business capacity, capacity for marriage etc.) is achieved upon the attainment of majority (at the age of eighteen). On the other hand, the objective definition of a criminal act (illegal act, non-existence of guilt) faces numerous difficulties: for instance, where the existence of the act is subjective (intention, special meditation) or where the law punishes only the intentional execution of the act (if a juvenile afflicts physical injury to another juvenile as referred to in art. 130 MCC) which is punishable only if committed intentionally, can this act be treated as a criminal act if concepts such as intention, negligence or guilt of the juvenile are already discarded?). However, the treatment of the juvenile as a perpetrator of criminal acts corresponds to the principle of legality and the provision of legal guarantees for his rights!

On the other hand, it should be taken into consideration that juvenile penal law evolved through the gradual emancipation of adult penal law and that the tendency towards achieving autonomy has been gaining momentum over the last decades. Its peaceful “coexistence” with the general penal law (“system within a system”) could have been maintained, if in the meantime, crime-related research as well as new political and crime policies (primarily the Movement for Social Defence) hadn’t raised the issue of crime factors and society as a factor affecting the offender, where the offender is not only “an immoral and evil person” but also                                                                                                                                                              a victim of social conditions! This thesis has become central to crime policy and the criminology of juvenile delinquency. “Juvenile offenders are victims of modern society”, of the strong crime factors and the lack of organization and resistance against the detrimental impact that such factors have on young people! Society has the right to shield itself from youth crime, however, young people also have the right to protect themselves against the negative influence of society. The discussions on this category of perpetrators bring to light the most sensitive segment of contemporary penal law and its crisis. If penal law is nothing more than ultima ratio or the means of last resort for fighting crime how can the penal treatment of juveniles resolve that crisis? Or, if its weakness is acknowledged, have we come to the point when “the penal treatment” as a reaction to young people’s problems should be declared “bankrupt” and replaced by an entirely new approach, different from the traditional one (s. Walter, 746). Given the internal clash within the modern penal philosophy, the penal treatment of juvenile offenders cannot continue to draw upon the idea of retributive justice and should be replaced by the idea of restorative justice! 

Therefore, the specificities of the juvenile penal law stem mainly from its sanctions system! The key idea of juvenile penal law is the idea of educating, correcting and helping the juvenile! The principle of individual prevention and resocialization, as an underlying principle of penal law, is regarded from a specific perspective: the juvenile should not be resocialized, but socialized, educated instead of re-educated. The latter cannot be achieved through the traditional repressive instruments, the effect of which may be misunderstood and would probably disturb the development of the individual.  

The idea of restricting certain rights as a reaction to the criminal act is alien to education as a fundamental function of juvenile penal law! In addition to the other socialization mechanisms (family, school, living environment) education should be as close to them as possible and should be directed towards re-activating the aforesaid mechanisms (educational measures in the family). Admittedly, the presumed (pre) correctional effects of juvenile penal law are limited as they focus on the juvenile’s personality, his family and the correctional institutions that provide care and help to juvenile offenders. Unfortunately, as they cannot eradicate the general factors of juvenile delinquency they focus mainly on preventing the negative effect upon the development of the juvenile!

The special preventive (pre) educational focus of juvenile penal law determines the nature, the functions and the objectives of its sanctions system! Educational measures are considered as fundamental sanctions whereas penalties and alternative measures are regarded as secondary or reserve sanctions. Educational measures are a means of social prevention and socialization through which the community provides help and care for the juvenile and encourages the positive traits of his personality in an institutionalized manner. Penalties as secondary sanctions apply only to serious criminal acts where the juvenile is held criminally liable, if the application of educational measures is not justified! In that respect, the MCC stipulates the purpose of educational measures, penalties and alternative measures (art. 73): the aim of the these sanctions is to educate, provide proper development and encourage the sense of responsibility in juvenile offenders by applying protection and assistance measures, supervision and vocational training programmes; the enhanced influence on juvenile offenders as well as juveniles in general to prevent them from committing criminal acts has been identified as a specific objective of juvenile prisons. Given the aforesaid functions and objectives, the sanctions system goes beyond the idea of retribution!  With regard to the penalty, on the one hand, the principle of justice, or the requirement for a penalty proportional to the gravity of the offence is not explicitely stated and on the other, its fundamental aim is yet again education and vocational training of juveniles (art. 88 MCC). The type of sanction is not contingent upon the nature of the act or the existence of criminal liability but upon the individual’s need for education, help and care! The fact that the sanctions system does not exclude penalties proves that the personality of the juvenile offender is taken as a basis for identifying the sanction where the criminal act as a reason for pronouncing the sanction is overshadowed! Namely, there are cases when penalties should be pronounced against older juveniles as essential and useful sanctions which will have impact on the development of their personal responsibility, preventing them from committing similar offences in the future and warning the potential offenders to refrain from committing criminal acts!

By focusing on the juvenile’s personality and the need for his education, protection, assistance and supervision, sanctions imposed against juveniles emphasize the principle of individualization as an uderlying principle of juvenile penal law.

Its effect is far more important compared to the punishments for adult offenders pronounced by the court which takes into account the personal circumstances of the perpetrator along with the aggravating and alleviating circumstances!
When deciding upon the type of educational measures, all circumstances are set aside other than the needs of the individual and the problems related to development as well as to the anticipated effect of the sanction on the proper education and development of the juvenile. Therefore, an analysis of the juvenile’s character is imperative in order to pronounce appropriate measures, otherwise, the measures would be void of content. The complex selection process and monitoring of the application of measures imposes the need for juvenile penal proceedings to be conducted by a specialized juvenile judge. His decisions will be based on the expert opinion of a team composed of a pedagogue, psychologist, psychiatrist, social worker, or on the opinion of specialized centres that provide education, care and assistance to juveniles (Centres for Social Work)! Other bodies involved in the proceedings should also meet the requirements for specialized knowledge (the public prosecutor and the police). 

The monistic sanction system consisted of educational measures, alternative measures and penalties has broad court authorizations extending to the selection of most appropriate sanctions for juveniles and the need for providing them with education, assistance and care as well as to the monitoring and the decision making regarding the change of treatment. Thus, the court may, after adopting the decision for pronouncing the enhanced supervision measure or the educational measure, adopt a decision for termination of such measure or for replacement of such measure by another. (art 84 MCC). Also, the court has authorization to repeat the decision making regarding the execution of the educational measure, if the measure was not executed after one year as of the date the decision was enforced (art.85).

The same principles apply to the juvenile proceeding regulated by special provisions set out in the LCP (Ch. XXVII). Its profile is characterized by the requirements for avoiding secondary victimization of juveniles, the informal proceedings and protection of their interest, the application of the principle of opportunity, decision making based on expert opinion and procedural guarantees for the rights of juveniles!

The dynamics of the evolution of juvenile penal law emphasizes the need for an autonomous system of juvenile justice outside the general penal system!

2.3 Categories of juveniles and types of sanctions

The MCC distinguishes between the following categories of juveniles: children-juveniles who, at the time they committed the offence, were younger than fourteen; younger juveniles-who were at the age of fourteen but not sixteen at the time they committed the offence; older juveniles – who attained the age of sixteen but not eighteen at the time they committed the offence. The aforesaid terminology does not correspond to the international terminology which recognizes the term “child” as a synonym for each “juvenile” below the age limit of adulthood (in our system-the age of eighteen; the Convention of the Rights of the Child). Juvenile sanctions can be pronounced against younger adults who were below the age of twenty one during the trial.

Non-application of sanctions against children. Punitive sanctions may not apply against a juvenile who at the time he committed the crime had not attained the age of fourteen (a child) (Art. 71 MCC). This provision does not exclude any possible consequences from the perpetrated criminal act: the associates of the juvenile can be held liable for the criminal act; or the property and objects generated by the crime can be confiscated! Clearly, the application of punitive sanctions is excluded along with the penal proceeding and even in cases of serious criminal acts (murder, for instance) juveniles can be sentenced to other non-punitive educational measures, care and supervision by social and other institutions. 
Younger juveniles. Juveniles who committed a crime between the age of fourteen and sixteen (younger juveniles) may only be sentenced to educational measures (art. 72, par. 1, MCC). In case of mentally incompetent juveniles, apart from the educational measure, security measures as well as alternative measures such as conditional termination of the penal proceeding and community service can be pronounced under the terms stipulated by law. (art 72, par. 3).

Older juveniles. Juveniles who at the time they committed the crime had attained the age of sixteen, but not eighteen (older juveniles) may be sentenced to educational measures, and as an exception, to juvenile imprisonment as well as to secondary penalties such as expulsion of a foreigner from the country and a driving prohibition under the terms stipulated by this Code. Alternative measures such as conditional termination of the penal proceeding and community service and security measures can be pronounced against a juvenile under the terms stipulated by law. Neither a court reprimand nor a conditional sentence can be pronounced against the juvenile (art. 72, par. 2-4).

The age limits represent the basis for a different penal status of juveniles! It is disputable however, whether this is the best criterion. Firstly, the development of the individual is an evolutionary process where transitions from one phase into another are not sudden but continual in psychological, emotional and cognitive terms. Therefore, the radical change of status at a certain age, such as for instance, the absolute exemption of the juvenile from any sanctions aged up to fourteen, and prosecution and application of sanctions when juveniles attain fourteen is an artificial solution! For instance, if a child at the age of thirteen, eleven months and nine days commits murder-no sanctions shall apply against him and if several days after the murder, he commits a petty theft he will stand before court and will be sentenced to educational measures. The second perspective raises the issue of defining the average in case age limits are set linearly. Not all juveniles develop equally! On the contrary, the development of the individual is idiosyncratic where some juveniles mature considerably before their age whereas others are late in their development. The latter is a source of irrational solutions derived from the equal treatment approach! Modern theory, therefore, advocates the adoption of a unified system of measures, instead of a system defined by age, where the court would select the most appropriate measure to the real age i.e. the level of development of the juvenile offender by applying the principle of individualization (Lopez-Ray, 261). However, the opinion that age limits are not to be abandoned still prevails! Age limits make the primary classification of juvenile offenders and provide grounds for further individualization of sanctions anticipated in the monistic sanctions system. Without such classification, penalties would be excluded in advance, and on the other hand, their application might become extremely biased and arbitrary.

Even if the primary categorization into children and juveniles (younger and older) is indisputable, the category of younger adults poses a dilemma. Firstly, this category is adopted only by a handful of modern legal systems among which is the Macedonian one. Moreover, the issue of the minimum age is disputable, especially in systems where juvenile delinquency does not fall within the competence of penal courts. Finally, as regards the age limits, the issue is whether any differentiation among adult offenders should be made as well. Legal systems that ensure special treatment for older adults are rare since it is difficult to set an age limit for typical aging processes such as sclerosis, senility etc. The penal principles of mental incompetence or decreased mental competence apply to such cases. 

The division of juvenile offenders into several categories gives rise to the question of how to define the age limits? The question primarily refers to the minimum age for juveniles below which penal law may not and should not intervene with sanctions. Certain legal systems do not set the minimum age, instead, they let the court decide, according to the circumstances of each particular case, whether the conditions for application of penal measures have been met. Certain legal systems have set the minimum age between seven and sixteen whereas many other legal systems decided to set the limit at the age of fourteen. It is rightfully emphasized that age is selected artificially since the development of juveniles is accelerated by the higher living standards and the possibilities of the IT technology. (Jasovic, 44).

The maximum age for juveniles in contemporary legal systems ranges between the age of fourteen and twenty, however, in most legal systems it is fixed at the age of eighteen. The third age limit that distinguishes younger adults from adults is between eighteen and twenty one, and with regard to their penal treatment two models have been adopted: the model of reduced sanctions foreseen for adults, and the combined model of educational measures and juvenile prison or penalties anticipated for adult offenders (see Caric, 90; the second has been adopted by MCC).

The issue of criminal liability which is related to the aforesaid categorization of juveniles deserves special attention! As regards children, the absolute presumption of non-liability has been accepted. This issue does not refer to younger juveniles, with the exception of legal systems which retain the criterion of “discernement” since educational measures are applied only when juveniles need education, protection and assistance. Older juveniles may be held liable and be punished only if they have committed serious criminal acts (under art. 86 MCC only a criminally liable juvenile who committed a criminal act punishable by a more severe penalty than five years imprisonment may be punished!) Apparently, two ideas are being confused: the correctional function of juvenile sanctions on the one hand and the punishment based on the guilt of the offender on the other. Such confusion can not but affect the dual nature of punishment (Schaffstein, 461): the function of penalties is to educate the juvenile and punish him for the perpetrated crime! Many individuals and especially the supporters of the theoretical approach which favours treatment over punishment believe that this dualism of irreconcilable ideas justifies the act of abandoning penalties which are detrimental to the juvenile’s personality and lead to recidivism. (Heuyer, 274).

As simple and clear as it may seem, the approach of the MCC towards criminal liability and punishment still poses certain dilemmas! Thus, older juveniles may be punished in case of serious criminal acts punishable by above five years imprisonment, if the court determines that the juvenile is guilty of the crime. The law fails to clarify all the issues in that respect such as for instance, should the court  determine the existence of guilt each time an older juvenile is the perpetrator or it is only determined when he commits a serious criminal act? Moreover does that imply that the court should not determine criminal liability in cases of light offences which allows for the possibility the crime not to be committed intentionally or negligently when the law punishes negligence? The latter has the following implication: if the court determines that there is no intention, or negligence, do any of the sanctions apply? If the thesis that guilt is determined only in cases of serious criminal acts is to be accepted, the possibility for applying educational measures remains regardless whether the older juvenile is guilty for the perpetrated crime and that would (ad absurdum) imply the application of institutionalized measures even in ordinary cases where relevant consequences are entailed without the existence of negligence on the part of the perpetrator! Hence, the court should determine all elements regarding the subjective attitude of the perpetrator towards the criminal act each time when charges are filed against the juvenile offender. Where the court declares the older juvenile guilty for the serious criminal act, it may sentence him to a juvenile prison; in order to pronounce an educational measure in other cases it would suffice to determine the existence of such subjective attitude of the juvenile towards the perpetrated criminal act, which manifests his lack of social adjustment, educational negligence or his deviant personal development.
2.4 Educational measures 

Educational measures are punitive sanctions that consist of assistance, protection, supervision, vocational training and development of personal responsibility in juveniles with the aim of providing them with education and proper development. The underlying idea of these sanctions is the idea of prevention! Contemporary juvenile penal law has developed a system of educational measures classified into six groups: reprimand for juveniles whose delinquent behavior is a result of mischief or imprudence; measures imposing certain obligations such as apology or compensation of damages; disciplinary measures for juveniles who disrespect authority; supervision measures  which oblige parents, other persons or institutions to provide better care for juveniles; institutionalized educational measures applied against juveniles who need more intensive and long-term education in order to be socialized; and medical treatment measures for juveniles with physical and intellectual disabilities (compare Jasovic, 263).

The MCC distinguishes three categories of educational measures: disciplinary measures, enhanced supervision measures and institutionalized measures (art.74). The purpose of their ranking from mild measures at liberty, to severe measures that include deprivation of liberty is not to determine an a priori proportionality between the type and gravity of the perpetrated crime and the measure that needs to be pronounced, which is practically the function of the gradation of penalties from mild to severe! Certainly, the requirement for proportionality is taken as a starting point but purely in the context of selecting educational measures appropriate to the personality of the juvenile and the need for his education and development. The conclusion derives from the definition of general legal requirements for application of particular types of educational measures (art. 74): disciplinary measures are pronounced when there is no need for lasting educational measures, especially if the juvenile committed the crime out of carelessness or frivolity; enhanced supervision measures are pronounced if there is a need for lasting educational measures or treatment with appropriate supervision and where juveniles need not be completely separated from their living environment; institutionalized measures are pronounced when there is a need for lasting correctional measures or treatment and where juveniles need to be completely separated from their living environment, whereby the duration of such measures will not exceed five years. The aforesaid definitions of the requirements reveal a certain order in the selection of measures: the court will pronounce a disciplinary measure, if enhanced supervision is not required, and the latter is pronounced if there is no need for educational measures! However, this procedure is not a principle and the court can, depending on the interest of the juvenile, decide to pronounce an educational measure without experimenting with treatment where juveniles are free!

Hence, the court selects the educational measure taking into account the age of the juvenile, his emotional maturity, his psychological profile, affinities, the motives of the crime, his education, the environment and the living circumstances, the gravity of the crime, whether educational measures or a juvenile prison sentence was pronounced against him and all the other circumstances that influence the selection of the measure so as to achieve its objective prescribed by law (art.75).

2.5 Punishment of older juveniles

Only a criminally liable older juvenile who has committed a crime punishable by above five years imprisonment may be punished, where the execution of educational measures would not be justified due to the grave consequences of the crime and the high degree of criminal liability. (art. 86). The penalty is foreseen as a subsidiary, reserve sanction as opposed to the educational measures, declared as fundamental sanctions! It should be emphasized, however, that penalties are pronounced in the spirit of retribution: older juveniles are punished, if the pronouncement of educational measures is deemed unjustified. Nonetheless, the law does not relate the (lack of) justification for pronouncing educational measures to the personality of the juvenile and the aim of such measures but to the grave consequences of the crime and the high degree of criminal liability! Simply put, the principle of proportional and just penalty, that is, the solution based  on educational measures as fundamental sanctions is accepted and could be defended from a single standpoint: the existence of high degree of criminal liability! Namely, an older juvenile may commit horrible crimes (murder, sexual assault on a child etc) and apart from guilt, other subjective elements which raise the level of subjective illegal acts (usury, unscrupulous revenge etc) can be identified. Pronouncing mild educational measures in such instances would seem unreasonable even for the juvenile! One of the aims of educational measures is the education of juveniles and development of their sense of personal responsibility, where sanctions might appear to be an extremely useful tool for achieving such aims! According to the MCC, the juvenile prison sentence is regarded as the main penalty and the secondary measures such as expulsion of a foreigner from the country and prohibition against driving a motor vehicle may also be pronounced against an older juvenile under the terms prescribed by law (art. 72, par. 2)

2.6 Alternative measures and security measures

The 2004 amendment of the MCC introduced the following alternative measures in the sanctions system (art. 91-a): conditional termination of the penal proceeding and community service. Their purpose was not specifically defined. In such case the general purpose applies (art. 48): penalties pertaining to light offences shall not apply to criminally liable older juveniles. However, given that older juveniles may be punished only if the crime is punishable by above five years imprisonment, it was inevitable to modify the aim of alternative measures! The latter are not envisaged as penalty substitutes since their field of application differs but as medium sanctions between disciplinary and educational measures the aim of which is to avoid the application of institutionalized measures that lead to deprivation of liberty. In order to pronounce such measures it is important to assess whether the educational aim of juvenile sanctions can be achieved through warnings or assistance and supervision measures. On the other hand, the general legal requirements pertaining to the application of alternative measures still apply: namely, the offender should be a criminally liable older juvenile. It would be unreasonable to pronounce these sanctions against a juvenile who is not aware of the implications of his crime since their effect is contingent upon the educational influence on the juvenile’s sense of personal responsibility!

In addition to the educational measure or the juvenile prison sentence any of the following measures may be pronounced against the juvenile, under the terms prescribed by law: compulsory psychiatric treatment, custody in a health institution and compulsory treatment of alcohol and drug abusers. A security measure such as compulsory psychiatric treatment and custody in a health institution and compulsory treatment of alcohol and drug abusers may be pronounced against mentally incompetent juvenile offenders, without pronouncing educational measures or a juvenile prison sentence. The court may also pronounce a temporary prohibition against driving a motor vehicle while the measures are still in force (art. 62, par. 3).

2.7 Penal treatment of younger adults

In keeping with modern tendencies, the MCC distinguishes the category of younger adults and approximates their penal treatment to the treatment of juveniles. Younger adults are persons who attained the age of eighteen but not twenty one at the time of the trial. The general penal principle is applicable to this category: all requirements for applying the general provisions on criminal liability and the pronouncement of penalties and other punitive sanctions are met once the juvenile attains majority! As an exception, a special penal treatment, identical to that applied to juveniles and justified for two reasons, has been foreseen for this category with regard to the execution of sanctions. Firstly, a younger adult may be tried for a crime he has committed as a juvenile if the crime was revealed later or the proceedings were lengthy. In such case, it would be unjustified to pronounce a penalty foreseen for adult offenders since penalty implies guilt and the issue of guilt is treated differently in case of crimes perpetrated by juveniles! Secondly, a younger adult whose emotional maturity is no different than that of the juvenile can also commit the crime!

In the aforesaid case it would also be unjustified to pronounce a penalty for adult offenders, which presumes guilt-and the latter in its turn presumes a level of maturity that is, ability to comprehend the implications of the perpetrated crime! Hence, the MCC distinguishes two situations: pronouncing sanctions against adults for crimes that they committed as juveniles; and pronouncing educational measures against younger adults.

Pronouncing sanctions against adults who perpetrated crimes as juveniles (art. 93). The MCC primarily contains a prohibition for adults who attained the age of twenty one to be tried for criminal acts they committed as younger juveniles! A contrario, this prohibition implies that any adult may be tried for criminal acts he committed as an older juvenile.

If an adult has not attained the age of twenty one during the trial, he may be tried only for criminal acts punishable by more severe penalties than five years imprisonment. In this case the adult is tried for criminal acts he committed as a younger juvenile. Only institutionalized educational measures may be pronounced against the perpetrator in such case. When assessing whether to pronounce that measure the court will take into account all circumstances relative to the case, and particularly the gravity of the offence, the period that passes as of its perpetration, the conduct of the offender and the aim of the educational measure. An appropriate educational measure or a juvenile prison sentence may be pronounced against an adult who committed a criminal act as an older juvenile. In this case it will not be taken into account whether the adult offender was twenty one or above when he committed the criminal act. When assessing whether and which sanction to pronounce, the court will take into account all  circumstances relative to the case, and particularly the gravity of the offence, the period that passed as of its perpetration, the conduct of the offender and the aim of these sanctions. As an exception, the court may sentence an adult who attained the age of twenty one during the trial, to imprisonment or conditional sentence instead of juvenile prison. The prison sentence will have the same legal effect as the juvenile prison with regard to rehabilitation, deletion of the sentence and the legal consequences of the sentence. 

Pronouncement of educational measures against younger adults (art. 94). The court may pronounce an appropriate enhanced supervision measure or an educational measure against a perpetrator who committed a criminal act as an adult and at the time of the trial he had not attained the age of twenty one, if considering his personality and the circumstances of the crime it could be expected that the educational measure will achieve the aim which would be achieved if a penalty were pronounced. The court may, under the terms stipulated by law, pronounce all security measures against a younger adult who was sentenced to an educational measure. The educational measure may have effect until the juvenile attains the age of twenty three.  Thus, the law recognizes the scientifically verified data on the uneven development of a person’s character which can not be analyzed solely from the perspective of the legally defined development processes (not all juveniles mature at the age of eighteen!) and refuses to justify the clear-cut differences in the penal treatment! 

THE NEW MODEL OF JUVENILE JUSTICE

(Theoretical basis of the Draft Law)

1. Introduction

It has been unanimously agreed that contemporary penal law is undergoing a serious crisis which is a reflection of the crisis in modern society and its system of values. Penal reforms resulted from the inability to eliminate the social roots of the crisis in fighting the most apparent by-product of society – the soaring number of new types of crime! It is a moderate and rational reaction based on the assessment for optimal solutions, which follows the middle line between the fight against crime and the principle of respect and affirmation of human rights and freedoms in a democratic state (see more in Kambovski, 1, 48).
Juvenile penal law is an area mostly affected by such crisis and an area which undergoes the greatest reforms. Its development was nothing more than a dynamic search for the appropriate answer to juvenile delinquency which cannot be regarded as “small crime”! Given its contemporary phenomenology and etiology in the modern IT society, the search is becoming even more spasmodic. Juvenile penal law regards the juvenile as a “person in conflict” caused mainly by the influence of factors in his immediate living environment (the family) and the society as a whole and relies upon criminological research which proves that the first step towards fighting crime is practically the prevention of juvenile delinquency! 

Contemporary legal systems and especially the Continental law and the common law have already prepared a new strategy against juvenile delinquency the pillars of which are: prevention, protection, providing care and assistance to the juvenile; observing the crime as a socially inappropriate behaviour rather than a criminal act; and providing guarantees for the rights of juveniles! A series of innovations in the sanctions system as well as in the other sectors of the juvenile justice system have been introduced by special laws (on juvenile courts, on juvenile protection) rather than by reforms in the penal regulations. Special juvenile courts, probation and other services have been formed, a well organized institutional network of social bodies, educational and other institutions providing care and assistance to juveniles have been established and consistent programmes have been adopted to involve the local and the wider community in the prevention programmes and the treatment of juvenile offenders at local and national level (fight against drug abuse, alcohol abuse, prostitution etc). Although it appears that reforms are focused on the sanctions system they cannot but affect the underlying concept of juvenile penal law and its general principles: the criminal act or other anti-social conduct as a reason for imposing sanctions, the status of the individual in the system of penal categories and the responsibility of both the juvenile and the community for the perpetrated crime!

Macedonian penal law reforms persistently by-pass the new tendencies in the treatment of juvenile offenders (the lack of interest in crime research and other types of research is another burning issue). Upon adoption of the CC in 1996, juvenile penal law entered its next reform phase. The 2004 amendment of the CC failed to introduce substantial novelties except for the alternative measures! Thus, the issue of the thorough re-examination of juvenile treatment, which still regards juveniles as “small criminals” has been postponed for decades. That sort of attitude is more than symptomatic, since it reflects the lack of care for the status, the problems and the perspectives of young people! Given the outdated concepts charged with the spirit of repression, the outdated sanctions model, the disorganized institutional network (certain educational measures are not applied since there are no conditions for their execution) it is more than clear that the fight against juvenile delinquency cannot be successful!

Therefore, it is necessary to establish an institutional framework for a new consistent juvenile justice system by adopting a special Law on Juveniles or a Law on Juvenile Justice, so as to separate juveniles from the material and procedural treatment of adult offenders! A unanimous consent has been reached at many scientific gatherings that such Law should be prepared (the draft texts have been prepared or are being currently prepared s. Arnaudovski/Nanev, 25, draft text “Juvenile Penal Code”). Apart from the specific requirements and possibilities regarding the fight against juvenile delinquency in our country, the new system should take into account the most recent international juvenile justice standards as well as the standards on juvenile rights! To what extent it will develop in or outside the system of our penal law is a matter of striking a balance between the “parens patriae“ model and the justice model, as two ideas that emerge as fundamental levers! The first model regards juvenile justice as an intervention framework that improves the economic and social status of juveniles in contact with the legal system. The second emphasizes the protection of the rights of juveniles involved in court proceedings. In addition, the third “participatory” model supports the active role of the community in the prevention of the detrimental conduct of juveniles and their social reintegration by minimizing the formal legal interventions (s. Youth, Crime and Justice, 6; Walgrave, Mehlbye, 3). All legal systems have developed specific systems of combined elements contained in the aforesaid models. Crucial to the adoption of certain elements is tradition and the cultural and economic development of the country. Certainly, the approximation towards the “parens patriae” (welfare) model and the “participatory” model is contingent upon the economic situation in the country and its readiness to invest in juvenile delinquency prevention (local prevention programmes, correctional institutions, mediation proceedings etc). Hence, the new legislative model should take into account our social conditions which are marked by the term “crisis” (transitional, economic, political, institutional crisis). The approach should set the foundation of the juvenile justice system  in compliance with the current social needs and possibilities and take into consideration the perspectives for overcoming the social crisis!

2. International norms and standards for juvenile justice

2.1 International Conventions

International norms and standards clearly outline the new approach to juvenile delinquency prevention, incorporated between penal law and the law on protection of juvenile rights. The corpus of universally recognized human freedoms includes “the special” rights of juveniles emphasizing thereby the determination for a special and enhanced juvenile protection and development by eliminating or suppressing all risk factors that impede their development. The fact that various phenomena such as drug abuse, child trafficking, child labour or family and other violence are beyond proportion presses for improvements in the international regulations and establishment of effective instruments for their implementation! Moreover, contemporary penal systems display very delicate differences in the minimum age above which juveniles enter in the penal zone (seven, twelve, fourteen); the approach towards the concept of  “juvenile delinquency” and the responsibility of juveniles differs- to adopt the concept of  “discernment” as a criterion for guilt or to set another subjective ground for the application of sanctions; differences appear in the sanctions system - overemphasizing correctional and educational measures or penalties foreseen for adults; differences arise in the court proceedings and the procedural guarantees for the rights of juveniles etc.. The spirit of special care and protection, the assistance and support provided to juveniles as pillars of the international standards differs completely from the repressive orientation of certain legal systems where juveniles above certain age (fifteen or sixteen) can be sentenced to a death penalty! Therefore, the affirmation of the aforesaid approach is more important for shaping national juvenile justice systems, compared to the general implications of human rights as a “third dimension” of penal law! The provisions of the international conventions are imperative to the States Parties. Adhering to the provisions is the highest and strictest criterion for admitting a country in the group of civilized countries along with the awareness regarding the violation of children’s rights considered as the most severe violation of human rights! In addition, the implementation of international Conventions is facilitated by the international mechanisms and instruments (the UN Committee on the Rights of the Child, the International Courts competent for cases of severe violation of juvenile rights etc) which does not exclude the on-going role of the international community in the consistent implementation of the Conventions by States Parties. 

2.2 Convention on the Rights of the Child 

Among the numerous Conventions that contain provisions on juvenile rights, the Convention on the Rights of the Child, adopted by the UN General Assembly in 1989 is crucial to our analysis. According to the Convention, a child means every human being below the age of eighteen years unless, under the law applicable to the child, majority is attained earlier (art. 1). This starting definition gives a special spirit to the whole complex of children’s rights and has significant repercussions on the juvenile justice system!

For starters, the Convention contains a system of children’s rights and emphasizes their interest as primary in all activities undertaken by public or private institutions, courts or other state bodies; the state is obligated to provide the necessary care and protection to the juvenile recognizing the duties of parents and other persons legally responsible for the juvenile. States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind (art.2). In all actions concerning children, the best interests of the child shall be a primary consideration (art.3). 

This provision is considered a principle and has significant consequences upon the model of juvenile justice: as regards the fight against crime where the public interest for protecting society from crime prevails, the priority of the juvenile’s interest should be decisive when adopting methods and means of reaction inspired exclusively from the need to help and protect the juvenile!

The Convention contains a detailed inventory of the special rights of the child such as: the inherent right to life, care, citizenship, the right to know his parents and the right to be looked after by them; the right to keep his identity, including the citizenship, name and family ties etc. The aforesaid precisely defined rights are subject to the laws on family, labour and other legal disciplines. Exercising those rights is the “ultima ratio” of penal law. The Convention inspires a special, enhanced and immediate penal intervention in the cases of serious violations of children’s rights: protection of children against illegal use of drugs and psychotropic substances, against all forms of sexual abuse and sexual exploitation, against exploitation for prostitution or pornography, prevention of forced separation, sale or child trafficking for any purpose and in any form and protection against all other forms of exploitation detrimental to the child. Special attention has been dedicated to the rights of children-victims of mass armed conflicts or to particular forms of violation of his rights. States Parties should undertake all appropriate measures for physical and psychological rehabilitation and social integration of the child who is a victim of neglect, exploitation, abuse, torture or any other form of cruel, inhuman or degrading treatment or punishment. The “set” of norms pertaining to the system of juvenile penаl justice is of particular interest to this topic. The following are the prohibitions anticipated therein: No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. Neither capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed by persons below eighteen years of age; no child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time! Under the Convention every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person, and in a manner which takes into account the needs of persons of his or her age. In particular, every child deprived of liberty shall be separated from adults unless it is considered in the child's best interest not to do so and shall have the right to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances; such child shall have the right to prompt access to legal and other appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority, and to a prompt decision on any such action. The corpus of legal guarantees in the system of juvenile justice contains numerous principles and prohibitions.  States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others! Due regard should be paid to the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society. To this end, and having regard to the relevant provisions of international instruments, States Parties shall, in particular, ensure that: no child shall be alleged as, be accused of, or recognized as having infringed the penal law by reason of acts or omissions that were not prohibited by national or international law at the time they were committed! Such explicit referral to the principle of legality clarifies the concept of juvenile delinquency: instead of applying the broader, socio-pedagogical approach to this concept (as for instance in Common Law), it insists on the penal concept under which only acts that were explicitly prohibited by national or international law may be treated as criminal acts (norms laid down in international conventions having the effect of “ius cogens”! Every child alleged as or accused of having infringed the penal law has at least the following guarantees: to be presumed innocent until proven guilty according to law (presumption of innocence); to be informed promptly and directly of the charges against him or her, and, if appropriate, through his or her parents or legal guardians, and to have legal or other appropriate assistance in the preparation and presentation of his or her defence; to have the matter determined without delay by a competent, independent and impartial authority or judicial body in a fair hearing according to law, in the presence of legal or other appropriate assistance and, unless it is considered not to be in the best interest of the child, in particular, taking into account his or her age or situation, his or her parents or legal guardians (right to impartial and independent court, urgent procedure); not to be compelled to give testimony or to confess guilt; to examine  adverse witnesses and to obtain the participation and examination of witnesses on his or her behalf under conditions of equality so as to determine or reject the guilt (principle of contradictoriness); if the child is considered to have infringed the penal law, to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law (right to appeal); the child should have the free assistance of an interpreter if the child cannot understand or speak the language used (right to interpreter); and to have his or her privacy fully respected at all stages of the proceedings. The provision pertaining to the sanctions system (art. 40) reads: A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence!
The whole complex of provisions which immediately affects the system of juvenile penal justice is characterized by safeguarding the legal guarantees and the legal postulates as a legal framework of the idea of providing assistance and care for the child.  In most part, they have been implemented in the Macedonian penal law, however, they deserve more attention and “several readings” due to several reasons. Firstly, the interpretation of the provisions from international Conventions on Human Rights is by no means subjected to the historical, subjective interpretation but to the evolutionary, objective meaning as interpreted at that particular moment. So, for instance, the provisions on due process regarding the juvenile should be interpreted in the light of the recent international documents and court practice (the European Court on Human Rights) as regards the rights of the defendant in general! Secondly, the international legislation on the rights of the child as well as the universal system of human rights is a very dynamic area. New conventions are being adopted thereby permanently multiplying the obligations of States Parties to implement them by reforming the national legislation. Thus, in 2000 the UN General Assembly adopted two optional Protocols to the Convention on the rights of the Child: Protocol on the involvement of children in armed conflicts; and the Protocol on child trafficking, child prostitution and child pornography. The first Protocol raises the minimum age for involvement in armed conflicts at the age of eighteen and prohibits the coercive recruitment of children who have not attained that age; the second obliges the States Parties to prohibit the sale of children, child prostitution and pornography and contains a list of acts which should be incorporated in the national legislations: inducing a child or accepting a child for sexual exploitation, transfer of a child’s body organs for the purpose of generating profit or engaging children in forced labour, illegal adoption etc. The Protocol foresees the obligation for undertaking appropriate measures so as to protect the rights and interests of the child as a victim of the previously described criminal acts as well as for providing compensation of damages. By ratifying the Protocols, our country has assumed the obligation to incorporate the issues regarding protection of the child as a victim and compensation of damages in the future model of juvenile justice which should enable the establishment of a special fund for compensation of victims of criminal acts!

Apart from such immediate obligations of the state, the implementation of the standards-norms provides an opportunity for interventions and improvement of national legislation. The Convention calls upon the States Parties to adopt laws and establish bodies and institutions dealing with juveniles and to set the minimum age below which children cannot be considered capable of violating the law and to anticipate measures of treating such children whenever possible and desirable without having to resort to court proceedings, by fully respecting their rights and their legal protection! This provision in our legal system has not been implemented accordingly! Namely, the CC provision pertaining to the punitive sanctions against children (art. 71) is far from meeting the requirement for defining the minimum age and undertaking measures without having to resort to court proceedings! It is therefore stipulated that no punitive sanctions will apply to a juvenile who at the time of committing the offence did not attain the age of fourteen (child). The difference in terminology is secondary (under the Convention a child is a person below the age of eighteen!). More importantly, the Macedonian CC considers such conduct as a criminal act (at the time of committing the crime) however, no sanctions apply to such acts! The following two issues remain unanswered: what is the minimum age (six, seven, eight etc) below which children cannot be considered (under the Convention) “capable for violating the penal law and undertaking measures for treating such children”; as well as in what procedure, preferably a non trial one, can measures (what type?) be undertaken against the child, by ensuring full respect for human rights and legal protection? Not only does the CC disregard these issues but our legal system in its entirety as well, thereby leaving the treatment of juvenile offenders to the diffuse concept of parental responsibilities, pedagogical  measures or non-obligatory  measures applicable to the insufficiently organized bodies dealing with juvenile offenders! A model of assistance and care measures has been envisaged for those children and is applied exclusively in the interest of the juvenile and his proper development, over which the perpetrated crime will leave as weak consequences as possible by ensuring full respect of the juvenile’s rights! That should be the first section of the upcoming Law on Juvenile Justice!

2.3 Other conventions and international documents

The norms pertaining to the special penal protection of the rights of juveniles stipulated by other international conventions are pertinent to this subject matter. Those are for instance, the provisions from the 1948 Convention against Genocide and the 1949 Geneva Conventions for the Protection of War Victims whereas the “protection legislation” in its current state is summarized in the Charter of the Hague Tribunal and the Charter of Rome of the permanent International Penal Court (for instance, the Charter of the Hague Tribunal and the Charter of Rome consider as a special form of cultural genocide the coercive transfer of children from one group into another whereas the Charter of Rome considers recruitment and enrollment of children below the age of fifteen in the national armed forces or their active participation in hostilities). The Charter of Rome contains a provision under which the persons who at the time of committing the offence were below the age of eighteen are outside the jurisdiction of MKS. However, this provision solves only the issue of the jurisdiction of the MKS and does not envisage the ground for exempting juveniles from liability before national courts. The following two Protocols have been adopted along with the 2000 UN Convention against Transnational Organized Crime (the Palermo Convention): Protocol on Prevention, Suppression and Punishment against Trafficking in Women and Children; and the Protocol against the Smuggling of Migrants by Land, Sea, and Air. The first Protocol anticipates the obligation for treating child trafficking as a separate crime within the trafficking in persons in general (incorporated in the 2002 amendment of the MCC).

The provisions of other conventions containing general principles and fundamentals of material law, or due process apply to the system of juvenile justice, however in the case of juveniles their level is higher. Thus, the 1996 International Pact on Citizen and Political Rights stipulates that juvenile offenders should be treated separately from adults and their cases should be resolved as promptly as possible. Furthermore, each sentence regarding penal or civil matters should be public unless the interest of the juvenile requires otherwise or the debate refers to marriage disputes or custody over children. The procedure applied to older juveniles should pay due regard to their age and the interests for their re-education. 

Article 5 of the European Convention on Human Rights stipulates that everyone has the right to liberty and security and no one shall be deprived of his liberty save in the following cases and in accordance with the law: the lawful detention of a person after conviction by a competent court; the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for the purpose of bringing him before the competent legal authority. The principle of publicity may be excluded from the trial in the interest of morals, public order or national security in a democratic society, where the interests of juveniles so require. (Art. 6)

2.4 Guidelines and Standards

Apart from the mandatory provisions of ratified international conventions which should be implemented in the national legal system, the system of juvenile penal justice is subject to other international documents outlining guidelines and standard rules. Resolutions and recommendations embodied in “rules, principles and guidelines” are not obligatory. Their nature is not reflected in the setting of strict imperative or restrictive norms but in defining the minimum standards which in their turn influence the crime policy in the country and the selection of the most suitable legal solutions! As acts of the UN General Assembly or the other organs (the Security Council, ECOSOC) they are important when defining the universal legal and institutional framework for fighting against certain types of crime and safeguarding and protecting the human rights when executing penal justice. The extent of their application is a basis for evaluating the attitude of States Parties towards the universal system of human rights and their obligations in the international context assumed in view of their UN membership! Over the past decade the importance of these instruments has increased and their nature has undergone changes: they have evolved from political into legal documents containing strict rules embodied in imperative and restrictive norms (such as the “Minimum Rules for Treatment of Prisoners”, etc.) In that respect there is a mechanism in place: new standards are defined by resolutions and recommendations and then they are raised to the level of norms contained in international conventions!

The aim of the international standards of juvenile penal justice is to eliminate the existing disparities in the penal systems and to enable the collision between the two principles regarding the status of juveniles (“parens patriae” and the justice model; see Dunkel, 347). Over the last decade and especially after the adoption of the Convention of the Rights of the Child, the tendency of greater respect of the rights and the due process of the juvenile has been taking hold! 

“Beijing Rules”. The UN Standard Minimum Rules on Juvenile Justice (“Beijing Rules”) have been adopted in 1985. The general principles (1.5) emphasize that juvenile justice should be conceived as an integral part of the national development process of each country, within a comprehensive framework of social justice for all juveniles, thus, at the same time, contributing to the protection of the young and the maintenance of a peaceful order in society. The Rules apply to children or young persons; an offence is any behaviour that is punishable by law and a juvenile offender is a child or young person who is alleged to have committed or who has been found to have committed an offence (2.2). Maintaining the principle of legality when defining the concept of juvenile delinquency, these Rules should regulate the minimum and maximum in the context of economic, social and cultural conditions prevailing in each Member State. Apparently, insisting on a unified approach would not overcome the delicate differences between certain penal systems where the concept of juveniles ranges between the minimum age of seven and above and the maximum age limit of eighteen and above. Moreover, the application of the Rules has been extended to young adult offenders, which further complicates the problem of setting the age limits and the differences of treatment of certain categories of juveniles and younger adults. The Rules apply not only to juvenile offenders but also to juveniles who may be proceeded against for any specific behaviour that would not be punishable if committed by an adult (the Rules refer to the broader concept of juvenile delinquency in Anglo-Saxon law) as well as to all juveniles who are dealt with in welfare and care proceedings (3.2). With regard to the minimum age of juveniles, the beginning of that age should not be fixed at too low an age level, bearing in mind the facts of emotional, mental and intellectual maturity (4.1). When defining this rule due regard should be paid to the fact that there is a close relationship between the notion of responsibility for delinquent or criminal behaviour and other social rights and responsibilities (such as marital status, civil majority, etc.). If the age of criminal responsibility is fixed too low, far from the age when juveniles may exercise other rights and assume liabilities, the notion of responsibility would become meaningless!

The rules regarding the system of penal justice (rule 5-9) prioritize the well-being of the juvenile and the principle of proportionality whereby any reaction to juvenile offenders should always be in proportion to the circumstances of both the offenders and the offence! Defining the objectives of this system is especially important since it is the basis for numerous crime and policy related debates! Thus, the principles of individualization, socialization and reintegration of juvenile offenders as well as the curbing of punitive sanctions inspired by other aims (general prevention etc.) are clearly pointed out. "The principle of proportionality", in contrast to the adult offenders, is based on the consideration not only of the gravity of the offence but also of personal circumstances. Accordingly, the selection of the measure to be applied will depend upon the personality of the juvenile! On the other hand, this rule is considered as an important guideline in the penal proceedings the purpose of which is not only to identify the criminal act but to also determine all circumstances relevant to the state of the person and the selection of the most appropriate measure. Furthermore, the court and the other participants are extended greater discretionary power at all significant levels of processing for which professional qualifications and expert training are required as well as to exert control over the discretionary power so as to curb any abuses thereto (Rule 6). Such treatment of juveniles further emphasizes the importance of their rights (Rule 7): basic procedural safeguards such as the presumption of innocence, the right to be notified of the charges, the right to remain silent, the right to counsel, the right to the presence of a parent or guardian, the right to confront and cross-examine witnesses and the right to appeal to a higher authority shall be guaranteed at all stages of proceedings! In addition the juvenile's right to privacy should be respected at all stages in order to avoid harm being caused to her or him by undue publicity or by the process of labeling (Rule 8). Nothing in these Rules should be interpreted as precluding the application of the human rights instruments and standards recognized by the international community that relate to the care and protection of the young (Rule 9). Rules on the investigation and the raising charges against juveniles are regulated in detail (Rules 10-13): Upon the apprehension of a juvenile, her or his parents or guardian shall be immediately notified of such apprehension and pre-emptive deprivation of freedom shall be exercised restrictively (Rule10). As a guideline for our upcoming reform of juvenile penal law, the Rules that refer to the “diversion” from formal trials (Rule 11): consideration shall be given, wherever appropriate, to dealing with juvenile offenders without resorting to formal trial by the competent authority; the police, the prosecution or other agencies dealing with juvenile cases shall be empowered to dispose of such cases, at their discretion, without recourse to formal hearings, in accordance with the criteria laid down for that purpose in the respective legal system and also in accordance with the principles contained in these Rules; any diversion involving referral to appropriate community or other services shall require the consent of the juvenile, or her or his parents or guardian, provided that such decision to refer a case shall be subject to review by a competent authority, upon application. In order to facilitate the discretionary disposition of juvenile cases, efforts shall be made to provide for community programmes, such as temporary supervision and guidance, restitution, and compensation of victims. The principle of opportunity and the alternatives to the formal court proceeding (meditation, reconciliation, compensation of damages, application of alternative measures especially community support services as well as the application of other measures by the agencies providing protection of juveniles) have proven to achieve the objectives of this system: socialization, reintegration and non-recidivism. Diversion, involving removal from criminal justice proceedings is commendable where the offence is of a non-serious nature and where the family, the school or other well-organized informal social control institutions are ready to react using appropriate pedagogical and other measures! Diversion into alternative proceedings emphasizes the role of the police as they are the first point of contact with the juvenile justice system. The Rules draw attention to the need for specialized training for all law enforcement officials and establishment of special police units in large cities (Rule 12). The rules regarding Detention pending trial are especially strict, whereby

Detention should be used only as a measure of last resort and for the shortest possible period of time, by recognizing the Standard Minimum Rules for the Treatment of Prisoners adopted by the United Nations and by providing foster care, protection and specific assistance (social, educational, expert, psychological, medical and physical). Juveniles under detention pending trial should be kept separate from adults. Whenever possible, detention pending trial should be replaced by alternative measures, such as close supervision, intensive care or placement with a family or in an educational setting or home (Rule13).

Rules pertaining the adjudication and disposition (Rules 14-22) regulate the court proceedings and the type of punitive sanctions. First of all, the competence of the authority to adjudicate is defined (court, tribunal, board, council, etc.) which will deal with the juvenile’s case according to the principles of a fair and just trial. The proceedings should be conducive to the best interests of the juvenile and should be conducted in an atmosphere of understanding, which would allow the juvenile to participate therein and to express herself or himself freely (Rule14). Throughout the proceedings the juvenile should have the right to be represented by a legal adviser or to apply for free legal aid and the parents or the guardian should be entitled to participate in the proceedings and may be required by the competent authority to attend them in the interest of the juvenile (Rule 15). In all cases except those involving minor offences, before the competent authority renders a final disposition prior to sentencing, the background and circumstances in which the juvenile is living or the conditions under which the offence has been committed should be properly investigated so as to facilitate judicious adjudication of the case by the competent authority (Rule 16). To that end, the court obtains social inquiry reports which contain all relevant facts on juveniles. The disposition of the competent authority shall be guided by the following principles (laid down in Rule 17): the reaction taken should always be in proportion not only to the circumstances and the gravity of the offence but also to the circumstances and the needs of the juvenile as well as to the needs of the society; restrictions on the personal liberty of the juvenile should be imposed only after careful consideration and should be limited to the possible minimum; deprivation of personal liberty should not be imposed unless the juvenile is adjudicated of a serious act involving violence against another person or of persistence in committing other serious offences and if the juvenile shows no signs of improvement; the well-being of the juvenile should be the guiding factor in the consideration of her or his case; capital punishment should not be imposed for any crime committed by juveniles; juveniles should not be subject to corporal punishment; the competent authority should have the power to discontinue the proceedings at any time. 

These Rules establish the foundation of the sanctions system: in addition to the non-application of capital punishment and corporal punishment, a very important criterion for applying the punishment - deprivation of liberty has been determined! This punishment applies in the following instances: the juvenile is adjudicated of a serious act involving violence or of persistence in committing other serious offences and if the juvenile shows no signs of improvement, i.e. as a punishment which is executed after the application of other measures. Moreover, the sanctions system applied to juveniles clearly prioritizes re-socialization and individual prevention, as opposed to retribution and general prevention. The essence of the sanctions system is outlined in Rule 18 which calls for a large variety of disposition measures that should be made available to the competent authority, allowing for flexibility so as to avoid institutionalization! Such measures include: care, guidance and supervision orders; probation; community service orders; financial penalties, compensation and restitution; intermediate treatment and other treatment orders; orders to participate in group counseling and similar activities; orders concerning foster care, living communities or other educational settings; other relevant orders. The basic principle when applying alternative, non-institutional measures is that No juvenile shall be removed from parental supervision, whether partly or entirely, unless the circumstances of her or his case make this necessary. Given the prioritized use of non-institutional measures, the placement of a juvenile in an institution is considered as a secondary measure to be used as a disposition of last resort and for the minimum necessary period (Rule 19). Rule 20 ensures that each case will from the outset be handled expeditiously and Rule 21 ensures that records of juvenile offenders will be kept strictly confidential and closed to third parties. Access to such records should be limited to persons directly concerned with the disposition of the case at hand or other duly authorized persons and records of juvenile offenders should not be used in adult proceedings in subsequent cases involving the same offender. These Rules emphasize the professional education and in-service training, as well as the special competence of all personnel dealing with juvenile cases (Rule 22). 

Rules on re-socialization through non-institutional treatment (Rule 23-25) regulate the issues regarding control over non-institutional measures and any changes thereto, as well as the necessary assistance such as lodging, education or vocational training, employment or any other assistance, helpful and practical, in order to facilitate the rehabilitative process. Volunteers, voluntary organizations, local institutions and other community resources should be called upon to contribute effectively to the rehabilitation of the juvenile in a community setting and, as far as possible, within the family unit. The institutional treatment endorses the objectives of re-socialization within the institution: (Rules 26-29) to provide care, protection, education and vocational skills, and all necessary assistance-social, educational, vocational, psychological, medical and physical-as they may require because of their age, sex, and personality and in the interest of their wholesome development . Juveniles in institutions should be kept separately from adults and should be detained in a separate institution or in a separate part of an institution also holding adults. Young female offenders placed in an institution deserve special attention as to their personal needs and problems. In the interest and well-being of the institutionalized juvenile, the parents or guardians shall have a right of access. Institutionalized juveniles should be provided with adequate academic or, as appropriate, vocational training (Rule 26). The Standard Minimum Rules for the Treatment of Prisoners and related recommendations adopted by the United Nations will be applicable as far as relevant to the treatment of juvenile offenders in institutions (Rule 27).  Conditional release from an institution should be used by the appropriate authority to the greatest possible extent, and juveniles released conditionally from an institution should be assisted and supervised by an appropriate authority and should receive full support by the community (Rule 28). Efforts shall be made to provide semi-institutional arrangements, such as educational homes, day-time training centres and other such appropriate arrangements that may assist juveniles in their proper reintegration into society (Rule 29). The Rules contain a section on research as a basis for planning, policy formulation and evaluation, periodical review and appraisal of juvenile delinquency trends, and the promotion of the system of juvenile justice (Rule 30). A summary of the implementation of the “Beijing Rules” in the Macedonian system of juvenile justice points to two fundamental issues upheld by the international standards: the possibility of “diverting” formal trials into informal proceedings and the sanctions system. Both areas should be considered central to the upcoming reform of the juvenile penal law!

“Havana Rules on Protection of Juveniles Deprived of Liberty”. The Rules on Protection of Juveniles Deprived of Liberty, adopted by the UN General Assembly in 1990, uphold the principle of exclusive and restricted application of detention and punishments such as deprivation of liberty! The Rules are intended to establish minimum standards accepted by the United Nations for the protection of juveniles deprived of their liberty. However, these Rules contain special, higher standards that need to be developed by national regulations on sanctions. The scope of application of the special regulations covers the treatment of juveniles who are detained. Detention before trial should be a measure of last resort if no alternative measures may be applied! When preventive detention is nevertheless used, juvenile courts and investigative bodies shall give the highest priority to the most expeditious processing of such cases to ensure the shortest possible duration of detention. Untried detainees should be separated from convicted juveniles. Juveniles should have the right of legal counsel and be enabled to apply for free legal aid, and to communicate regularly with their legal advisers whereby privacy and confidentiality should be ensured for such communications. Juveniles should be provided, where possible, with opportunities to pursue work, with remuneration, and continue education or training which should not cause the continuation of the detention. Juveniles should receive and retain materials for their leisure and recreation as are compatible with the interests of the administration of justice. The management of juvenile facilities has been regulated by special rules. All reports, including legal records, medical records and records of disciplinary proceedings, and all other documents relating to the form, content and details of treatment, should be placed in a confidential individual file, which should be kept up to date, accessible only to authorized persons. Upon release, the records of juveniles should be sealed, and, at an appropriate time, expunged. No juvenile should be received in any detention facility without a valid commitment order of a judicial, administrative or other public authority. The details of this order should be immediately entered in the register. No juvenile should be detained in any facility where there is no such register. In every place where juveniles are detained, a complete and secure record of the following information should be kept concerning each juvenile received: information on the identity of the juvenile; the reasons for detention etc. The information on admission, place, transfer and release should be provided without delay to the parents and guardians or closest relative of the juvenile concerned. As soon as possible after reception, full reports and relevant information on the personal situation and circumstances of each juvenile should be drawn up and submitted to the administration. All juveniles should be helped to understand the regulations governing the internal organization of the facility, the goals and methodology of the care provided, the disciplinary requirements and procedures, other authorized methods of seeking information and of making complaints and all such other matters as are necessary to enable them to understand fully their rights and obligations during detention. Juveniles should not be transferred from one facility to another arbitrarily. The rules on classification and placement have been developed in detail. Thus, as soon as possible after the moment of admission, each juvenile should be interviewed, and a psychological and social report identifying any factors relevant to the specific type and level of care and programme required by the juvenile should be prepared. And whenever the length of stay in the facility permits, trained personnel of the facility should prepare a written, individualized treatment plan. The principal criterion for the separation of different categories of juveniles deprived of their liberty should be the provision of the type of care best suited to the particular needs of the individuals concerned and the protection of their physical, mental and moral integrity and well-being. In all detention facilities juveniles should be separated from adults, unless they are members of the same family. Under controlled conditions, juveniles may be brought together with carefully selected adults as part of a special programme that has been shown to be beneficial for the juveniles concerned. Open detention facilities for juveniles should be established with no or minimal security measures where the population in such detention facilities should be as small as possible. The number of juveniles detained in closed facilities should be small enough to enable individualized treatment. Detention facilities for juveniles should be decentralized and of such size as to facilitate access and contact between the juveniles and their families. Small-scale detention facilities should be established and integrated into the social, economic and cultural environment of the community. The accommodation conditions are also specified. Juveniles deprived of their liberty have the right to facilities and services that meet all the requirements of health and human dignity. The design of detention facilities for juveniles and the physical environment should be in keeping with the rehabilitative aim of residential treatment, with due regard to the need of the juvenile for privacy, opportunities for association with peers and participation in sports, physical exercise and leisure-time activities. Detention facilities should not be located in areas where there are known health or other hazards or risks. The dormitories, the sanitary installations, clothing, food etc. have been regulated by technical standards. The Rules pay due regard to education, vocational training and work. Every juvenile of compulsory school age has the right to education suited to his or her needs and abilities. Such education should be provided outside the detention facility in community schools wherever possible and, in any case, by qualified teachers through programmes integrated with the education system. Juveniles who are illiterate or have cognitive or learning difficulties should have the right to special education. Juveniles above compulsory school age who wish to continue their education should be permitted and encouraged to do so, and every effort should be made to provide them with access to appropriate educational programmes! Diplomas or educational certificates awarded to juveniles while in detention should not indicate in any way that the juvenile has been institutionalized. Every juvenile should have the right to receive vocational training in occupations likely to prepare him or her for future employment. Juveniles should be able to choose the type of work they wish to perform. Wherever possible, juveniles should be provided with the opportunity to perform remunerated labour, if possible within the local community. The interests of the juveniles and of their vocational training should not be subordinated to the purpose of making a profit for the detention facility or a third party. Part of the earnings of a juvenile should normally be set aside to constitute a savings fund to be handed over to the juvenile on release. The juvenile should have the right to use the remainder of those earnings to purchase articles for his or her own use or to indemnify the victim of the offence. The Rules regulate also the recreation, religious needs, medical care, notification in case of illness and death of the juvenile, contacts with the community, limitations of physical restraint and the use of force, the disciplinary procedure, inspection and complaints, return to the community and the personnel of the institution. 

The analysis as to the application of the Havana Rules in the Macedonian legal system points to the need of re-assessment of the solutions set forth in the Law on Criminal Procedure regarding the detention of juveniles as well as of the provisions of the ZIS pertaining to their institutional treatment.

“Riyadh Guidelines on Prevention of Juvenile Delinquency”. The Riyadh Guidelines on Prevention of Juvenile Delinquency have been adopted by the UN General Assembly in 1990. The scope of the “Riyadh Guidelines” covers the “pre-conflict” phase and the standards and protection measures in case of “social risk” which are reflected in various modes of early, preventive and protective intervention directed to the family, the education, the community and the media! The Guidelines contain standards on the prevention of juvenile delinquency which help countries formulate and implement specialized programmes and policies emphasizing the assistance, care and inclusion in the community. The need to develop national, regional and international approaches and strategies for the prevention of juvenile delinquency has been stressed. Legal protection and preventive measures need to be undertaken with regard to juveniles who have been abandoned, neglected, abused, exposed to drug abuse, marginalized and at risk of conflict with the law! 

The “Riyadh Guidelines” cover the area of prevention within the system of juvenile justice, supported by a well developed system of prevention activities and institutions. Hence, they complement the Beijing Rules and the Havana Rules and should be observed starting with the point of adoption of laws on protection of juveniles, up to the establishment of social and other services providing care and protection for the young.

Documents of the Council of Europe. The treatment of juvenile offenders is dealt with in the following documents of the CE: Social reactions to juvenile delinquency, 1987 (CE R(87)20); Social reactions to juvenile delinquency among young migrants coming from migrant families, 1989 (CE R(88)6); and the European rules on the community sanctions and measures, 1992 (CE R(92)16). The above documents further elaborate the norms and standards contained in the UN Conventions and Rules to reflect the specificities of the Member States of EU and CE and to set higher standards for formulating and harmonizing the European systems of juvenile justice. The Recommendation no. R (87) 20) on social reactions to juvenile delinquency by the Committee of Ministers is particularly relevant to the future model of our juvenile justice system. Bearing in mind the need for special legal treatment of juveniles, the Recommendation calls for the following actions to be observed:  considering that young people are developing beings all measures taken in their respect should have an educational character;

social reactions to juvenile delinquency should take account of the personality and specific needs of minors, and the specialized treatment should be based in particular on the principles embodied in the United Nations Declaration of the Rights of the Child and other international documents; the penal system for minors should be characterized by its objective of education and social integration and it should as far as possible abolish imprisonment for minors; measures in respect of minors should preferably be implemented in their natural environment and should involve the community, in particular at local level; minors must be afforded the same procedural guarantees as adults! 

As to prevention, the Recommendations set forth guidelines for implementation of a comprehensive policy promoting the social integration of young people, development of specialized programmes, on an experimental basis, in schools or in young peoples’ or sports organizations for the better integration of young people who are experiencing serious difficulties in this field, and undertaking technical and situational measures to reduce the opportunities offered to young people to commit offences; 

Diversion from a formal court proceeding into another, informal one, such as mediation is recommended in the most recent tendencies in juvenile justice! The authority over the diversion and mediation procedures should be extended to the public prosecutor in order to prevent minors from entering into the criminal justice system; and Child Protection Boards or services should be associated to the application of these procedures. The alternatives to the court proceedings should secure the consent of the minor and the co-operation of his or her family and appropriate attention is paid to the rights and interests of the minor as well as to those of the victim. Minors should be tried expeditiously so as to ensure effective educational action; committing minors to adult courts should be avoided and they should not be kept in police custody and if it is necessary, prosecuting authorities should supervise the conditions of such custody and the remand in custody of minors should be excluded, apart from exceptional cases of very serious offences committed by older minors however with limited duration. Throughout the proceedings minors should be granted the following rights: the presumption of innocence,  the right to the assistance of a counsel who may be officially appointed and paid by the state; the right to the presence of parents or of another legal representative who should be informed from the beginning of the proceedings;  the right of minors to call, interrogate and confront witnesses; the possibility for minors to ask for a second expert opinion or any other equivalent investigative measure; the right to appeal; the right to apply for a review of the measures ordered; the right of juveniles to respect for their private lives. All the persons concerned at various stages of the proceedings (police, counsel, prosecutors, judges, social workers) should receive specialized training on the law relating to the rights of minors under the juvenile penal system.
The entries of decisions relating to minors in the police records should be treated as confidential and should only be used where the persons concerned come of age.

The institutional treatment should contain a limited number of restrictions and should enable contact with the juvenile’s family. Whenever feasible, institutional treatments should be replaced with alternative measures such as: probationary supervision and assistance, intensive educational action, reparation for the damage caused by the criminal activity and community work. In cases where a custodial sentence cannot be avoided semi-liberty and early release are preferable; the judge should give reasons for their prison sentences; minors should be separated from adults, and education and vocational training should be provided for young prisoners, which may assist reinsertion in society and educational support after release and possible assistance for the social rehabilitation of the minors should be enabled.

In 2003, the Committee of Ministers within the Council of Europe adopted the new Recommendation on new ways of dealing with juvenile delinquency (R (2003)23 see more in van der Laan, 8) which reflects the most recent policies targeted at the soaring juvenile delinquency trend and at its violent forms, in general. The Recommendation sets out several new principles: the reaction to juvenile delinquency should be swift and consistent; the responsibility for any delinquent behaviour should be extended to the parents of the juvenile; whenever possible, reparation of victims should be applied, measures should deal with delinquent behaviour and their efficiency should be scientifically proved. The Recommendation lays down the “set” of standards regarding the policy, legal system and the practice of juvenile justice. The new juvenile justice model should pay due regard to the family, school, working environment and the local community. Rehabilitated juveniles, drug and alcohol addicts, members of minority ethnic groups, organized groups and children below the age of fourteen are classified as special categories. The most recent reactions to juvenile delinquency include a wide range of activities such as the alternatives to formal trials, community sanctions, probation and similar measures for serious forms of juvenile delinquency, proportionality of measures depending on the development phase and the individual responsibility of the juvenile, involvement of parents in the implementation of the supervisory measures, the application of measures for juveniles to younger adults; elimination of the obstacles to the rehabilitation of younger adults and deletion of data on the punishment and the punishment records, setting of strict terms of duration in certain stages of the proceeding, limitation of detention up to six months before trial, preparation for reintegration upon detention of the juvenile and ongoing reintegration ( open institutions, conditional release). 

2.3 Comparative analysis of the implementation of international standards

The comparative analysis of contemporary penal systems reveals that there are disappointingly huge discrepancies in the implementation of universal juvenile penal justice norms and standards. Differences in legislation techniques – juvenile penal law as a part of the CC and the LCP or as a special legal regulation (Law on Juvenile Courts, Law on Juvenile Offenders), differences in age limits, sanction systems, procedural rules, institutional treatments, engaging social bodies and institutions – are only some of the “critical issues” in any contemporary model of juvenile penal justice. The comparative analysis of the treatment of juvenile delinquents from the aspect of the “welfare concept” and the “justice concept” in nine European countries (Belgium, Denmark, England, France, Italy, Holland and Scotland see Walgrave/Mehlbye, 4) revealed the following differences: all countries have adopted the first model with regard to children aged between six and eight; most countries have adopted the first concept with regard to children aged between nine and eleven, except England which has adopted a different concept of juvenile penal law; Holland has adopted the same concept with regard to children aged above twelve; France also adheres to these systems with regard to children who have attained the age of thirteen; the system of juvenile penal law regarding children who have attained the age of fourteen has been adopted in Germany and Italy. Ireland and Scotland are the only exceptions. A combination of welfare and punishment measures is applied to the category of children aged between seven and fourteen and those aged between eight and fifteen. Despite the recognition of specialized juvenile courts by the European countries (except Denmark and Scotland) there are still differences in terms of their status and competence: for instance, in Belgium, France, Italy and Holland they are authorized to pronounce civil protection measures (regarding family relations, guardianship etc.) whereas in Germany, England and Wales the authority to try juvenile offenders is strictly  separated from the exclusively protective interventions that fall within the jurisdiction of specialized guardianship or family courts. 

The scope of the aforesaid norms set out in contemporary legal systems is largely dependent upon the juvenile penal law model: the repressive model, which has been widely adopted and represents a constituent part of the general penal law, where the specificities refer to the sanctions system (educational measures and punishments); and the preventive model, which has developed an entire new system for juveniles, separately from the general penal law, inspired by supervisory and educational measures. (Pradel, 659). The penal model combines traditional punishments and security measures with educational measures. In addition, three models can be distinguished within its framework. According to the most repressive one, juveniles above certain age (for instance, sixteen) are punished as adult offenders (for e.g. the 1982 Law in Illinois applies adult punishments to juveniles above the age of fourteen who committed serious criminal acts (murder, armed attack, vagabondage). In Holland, juveniles above the age of 16 or 17 are considered adult and they are subject to the same punishments. Under the second model, punishment of juveniles is significantly milder (thus, in England juveniles aged between 10-16 who committed murder are sentenced to an indefinite period of imprisonment whereas juveniles above the age of 14 are sentenced to 2-12 months imprisonment under the 1982, 1988 and 1991 laws. According to the third model (Switzerland, France, Germany), the court may choose between a punishment, an educational measure or a security measure. In 1993, France amended the 1945 Ordonance introducing therein the new sanction of mediation-reparation which may be pronounced by a public prosecutor or the court. Germany foresees educational measures as well as punishments if educational measures are insufficient. Also, it recognizes mediation and reparation, as a promising alternative to repressive sanctions: the public prosecutor may propose to the court to impose an obligation for reparation to the juvenile; also, where the court pronounces a sentence from 6 to two years imprisonment, a conditional sentence and reparation of damages may be pronounced.

Only certain legal systems have adopted the non-penal system. The 1980 Canadian Law on Juveniles abandons the concept of punishment and sets out various educational measures: compensation for damages, community service, but also imprisonment limited to five years without a day. The 1965 Belgian Law deals with “children at risk” and defines criminal acts and acts of non-discipline and vagrancy. Educational measures which are deemed as fundamental sanctions hold a wide range of powers. Recently, however, the tendency is towards the penal system. The American model of juvenile justice still remains traditional and adheres to the doctrine of “parens patriae”. Apart from the broad definition of juvenile delinquency which covers the behaviour related to the very status of juveniles (truancy, disobedience of parents etc.) violent acts and abuse of juveniles but also conduct which has the features of a criminal act, this model does not recognize the minimum age when the state could intervene as a substitute for the missing role of the family. The maximum age is set at eighteen (some states, such as New York have lowered it to sixteen) whereby in cases of serious offences, punishments reserved for adults may be applied to juveniles who have attained the age of fourteen. Educational measures are considered as fundamental sanctions the purpose of which is to avoid stigmatization and provide assistance and education to the juvenile. The court proceeding which is not considered as a trial serves that purpose as many countries do not use the term “criminal act” but “delinquent act” which would be treated as a criminal act if committed by an adult offender. Juvenile courts and the proceedings vary from state to state (juvenile courts, family courts etc.); in many states “status acts” (truancy, vagrancy are dealt with by the police usually by retaining juveniles in custody and reporting the case with the family or the school or with a special “shelter agency” which handles the case and directs the further treatment of juveniles). In the court proceedings, juveniles are entitled to counsel, they have the right to present evidence, the right to confront and cross-examine witnesses and the right to remain silent. Juvenile courts have a wide range of measures at their disposal: reparation of damages, psychiatric treatment, community service, fines, probation (up to two years), referral to an educational institution, day care treatment, referral to psychiatric institutions, and referral to specialized schools, farms and prisons.

On the other hand, however, it should be emphasized that the reform of juvenile penal law is central to the wave of reforms that has been taking hold in contemporary penal systems near the end of the 20th century! Several tendencies have marked those reforms: juvenile penal law is being established as a separate regulation with its own principles and objectives; its primary aim is to achieve socialization, rehabilitation and protection of juvenile offenders; the sanctions system abandons the concept of adult punishment and favours instead the best interest of juveniles and the individualized treatment; alternative sanctions are a common form of sanctions; procedural and legal guarantees are strengthening; diversion from formal trials into informal proceedings is commendable; institutionalized treatment is governed by strict universal standards and norms; the involvement of social institutions in non-institutional treatment is greater; the reform of the juvenile justice system is supported by comprehensive, scientifically proven strategies and specific programmes for prevention of juvenile delinquency. 

Over the last two decades the reforms in European legal systems have revolved around the aforesaid tendencies. 

Thus, on-going German reform which commenced between 1969 and 1975 affected the juvenile penal system. The first Law on Juvenile Courts in Germany was adopted 1923 under the influence of the American legal systems and practice. The 1953 reform introduced the new Law on Juvenile Courts and between 1969 and 1974 the tendency to separate the juvenile sanctions system from the adult system reoccurred. The 1990 and 1999 Amendments to the Law on Juvenile Courts introduced the concepts of mediation and community sanctions, conditional sentence, probation and restrictive detention. The German Law on Juvenile Courts (Jugenderichtsgesetz –JGG) contains provisions on juvenile offenders who committed an act considered as a crime or offence (Verbrechen, Vergerhen) upon attaining the age of fourteen but not eighteen. The law distinguishes between criminally liable and criminally non-liable juveniles. A criminally liable juvenile is a juvenile who was able to comprehend the implication of his crime and was able to control his actions (the criterion of discernment). The juvenile court can sentence a juvenile who is not able to comprehend the implications of the crime to measures pronounced in family and guardianship cases. Educational measures are stipulated as fundamental sanctions and if they cannot achieve the aim, punishments and security measures can be pronounced. Educational measures include: enhanced supervision in the family or in the foster family where juveniles assume certain obligations (employment, reconciliation and compensation to the victim), or referral to a special institution providing assistance to juveniles as specified by the Law on Social Protection. The special measures include: reprimand, court order (for reparation of damages, apology to the victim, accepting a job or payment of a fine) and detention from one day up to four weeks. Juvenile prison sentences vary between six months and ten years. Conditional sentence under protective supervision applies in cases where imprisonment is up to two years where the supervision period may not exceed three years. The court appoints a person who will conduct the supervision and help the juvenile fulfill his obligations (probation officer). The proceeding is conducted by a special Juvenile Court. Specialized court assistants help the court during the proceeding. Prior to the proceeding, the public prosecutor may waive the prosecution if he finds the proceeding unnecessary (principle of opportunity) pursuant to the general provisions stipulated by the LCP. The execution of punishments and the proceedings against juveniles before a regular court along with adult offenders is regulated by special provisions. After the adoption of the 1974 CC, the 1988 Law on Juvenile Courts in Austria separated the treatment of juveniles from the general penal system. The basic model law upholds the concept of diversion from juvenile treatment into educational measures, care and assistance of juveniles, and the special prevention instead of general prevention (see more Maleczks, 14). The law contains material and procedural provisions on the execution of punishments as well as provisions on younger adults. Juvenile offenders are defined as perpetrators of acts considered as criminal acts who have attained the age of fourteen but not eighteen. No sanctions apply to juveniles aged up to fourteen. However, where a child or a juvenile commits a punishable crime which jeopardizes his development, it should be decided whether the measures should be taken within the family or in the interest of the juvenile. The decision is reached by a non-trial judge or a juvenile judge in case of conducting penal proceedings. When pronouncing such measures regarding the family or the juvenile, the general provisions set out in the LCP apply but with certain exceptions: measures are pronounced as urgent by way of conclusion, prior to pronouncing any measures, the court must hear the legal representative of the juvenile as well as his legal adviser (lawyer), the conclusion is delivered to the persons concerned, objections may be filed against the conclusion with a higher court, the objection has a suspensory effect unless there is a risk of delay. By prioritizing the aforesaid treatment, the law relates the treatment of juvenile offenders to the regulation on family relations and juvenile protection. Those measures are not considered as punitive sanctions even when pronounced by a juvenile judge and have the effect of decisions adopted in a non-trial civil procedure. They are pronounced not only when children aged up to fourteen commit an act having the features of a crime but also in case of conduct having the effect of misdemeanour. Such measures are usually pronounced by special non-trial judges but also by juvenile judges. Measures are pronounced as urgent at all stages of the proceedings, by way of conclusion, which is delivered to the subjects that are to undertake assistance and care measures. Objections may be filed against the conclusion with a higher court which may not withhold the enforcement of the conclusion if the court determines that there is a risk of delay. Measures pronounced in this proceeding are stipulated by other laws (the Civil Code, the special Law on Juvenile Protection, such as denying or restricting the right to education, enhanced supervision in a foster family or placement in educational institutions. 

Juveniles are not punished when they are unable to comprehend the implications of the crime and to control their actions (discernment). Juveniles aged between  fourteen and sixteen who committed an offence are not punished (Vergehen, a crime punishable by up to three years imprisonment under the CC) and where due to non-existence of a serious crime or a special preventive reason punishment is deemed unnecessary. Insignificant crimes committed by juveniles are not punishable as well. In the aforesaid instances and where the child is aged up to fourteen, the public prosecutor proposes to the special court for juvenile care to pronounce family and educational supervision measures within the family. Special prevention is emphasized as being the sole objective of measures pronounced against juveniles: only juveniles are prevented from committing crimes and not the others. When selecting the treatment for juveniles, the following should be taken into account: whether the aim can be achieved by waiving the prosecution; by mediation; by lifting the punishment and by conditional sentencing. With regard to punishment and the general conditions for undertaking other measures as well as for the diversion from formal trials, the law employs an interesting method in order to identify punishments which go beyond the provisions set out in the CC: older juveniles (aged between sixteen and eighteen) may be sentenced between one and fifteen years imprisonment for all acts punishable by imprisonment for at least ten to twenty years or life imprisonment, whereas younger juveniles (aged between fourteen and sixteen) may be sentenced between one and ten years imprisonment; ten to twenty years sentences have been replaced by six months to ten years sentences; all other punishments are halved and the minimum imprisonment for a criminal act does not apply. This penal framework entails several consequences: criminal prosecution becomes obsolete within a period twice as short as the previous, the possibilities for pronouncing milder punishments and conditional sentences are greater, the act is regarded as a crime or offence (see the aforesaid consequence) and the provision on insignificant crimes is applied. 

The law foresees the possibility to avoid, that is, to divert the formal trial of juveniles (following the 1999 amendments to the LCP this practice has gained supremacy and most juvenile cases are resolved in such proceedings). The bottom line of this solution is that penal proceedings may have a negative effect on the juvenile and his development such as stigmatization and discrimination (Labelingeffekt, see. Maleczky, 24). The diversion introduced in trial proceedings in 2000 has been adopted as a rule in juvenile treatment which is not applied only if general preventive reasons exist. The degree of guilt is not high and there are no specific or general preventive reasons to initiate penal proceedings. Diversion includes an authorization of the public prosecutor to waive the prosecution for crimes punishable by up to five years imprisonment (according to the special penal framework applied to juveniles), as well as crimes that fall within the competence of special courts on care, family relations etc. unless the crime has caused the death of another person. The court may decide to divert the proceedings for all acts and for all juveniles without exception! Diversion measures include the following: payment of a fine, community service for up to 120h; probation with special obligations for assistance; non-trial reconciliation with the victim (the reconciliation is mediated by a specially trained social worker, mediator employed in the probation department or the Centre for Social Work!); compensation of damages and elimination of the crime consequences (see more Losching-Gspendl, 281). Prior to assuming any obligations, the legal representative of the juvenile must provide his approval thereto. Payment of a fine may be pronounced instead of imprisonment if the sentence is up to five (ten) years where the amount of daily fines is halved. The sentence has no legal consequences upon criminal acts committed by juveniles. The concept of diversion has been introduced in formal juvenile proceedings: the juvenile judge may, at his discretion, decide not to adopt the decision for pronouncing a punishment or another measure and can pronounce a measure for diversion of the proceedings. Such measures include termination of the proceeding, if the case is clear, the degree of guilt is not high, death of a person has not been caused; lifting the punishment (to pronounce the juvenile guilty without pronouncing the punishment); conditional deferral of the punishment with a supervision period between one and three years, where upon the expiration of that period a conclusion for termination of the proceeding is adopted or during that period a punishment may be pronounced against the juvenile upon request of the public prosecutor (if he  commits another crime), or the supervision period may be terminated earlier. 

The result of this approach in Austria is the application of diversion from formal trials in more than one-third of juvenile cases (see Grafl, 291).

The provisions of the LCP that regulate the proceedings against younger adults apply to formal trials, with certain exceptions specified by the law. In principle, the exceptions include the principle of officiality, prosecution may only be initiated by the public prosecutor and private complaints and subsidiary complaints are excluded; the principle of opportunity has been accepted; the principle of publicity has been restricted where the public opposes the interests of the juvenile; the proceeding is conducted before a special juvenile court; the judge and the public prosecutor should be trained in pedagogy, psychology and social work; defence is mandatory in all cases. The Court receives assistance from its assistants and the public prosecutor, the bodies specialized in providing care and assistance and the centres for social work which help the judge resolve the case and reveal the circumstances that affected the juvenile’s character, they propose urgent educational measures where children appear as offenders and take part in the mediation with victims (Vienna has a special agency that assists the juvenile court while in other cities such agencies are established according to a special list prepared by the court). The formal proceeding is divided in two stages: preliminary proceeding and main proceeding. During the preliminary proceeding, the necessary evidence on the crime and the offender is collected and court assistants prepare a special report. Detention is regarded as a last resort and may not exceed one year. In addition, the law contains provisions on serving the sentence. The general provisions of the law apply to the execution of punishments, with certain exceptions as regards the objectives, the special institutions and the penal treatment of juveniles. 

The 2001 amendments introduced a special treatment of younger adult offenders aged between eighteen and twenty one (see Maleczky, 61). For starters, the amendments to the CC exempted these persons from life imprisonment and established new penal frameworks for each crime by significantly reducing the prescribed punishments. The amendments to the Law on Juvenile Courts introduced the specific treatment of juveniles during the proceedings. Misdemeanour proceedings are regulated by the Law on Misdemeanours under which children aged up to fourteen are not sanctioned and juveniles are defined as persons aged up to nineteen to whom half of the reduced misdemeanour punishments foreseen for adults (including imprisonment) apply, under the same conditions of “discernment”. 

In France, the penal treatment of juveniles is regulated by a special law (ordonance) adopted in 1945. The new 1992 CC contains only one provision (art. 122-8) under which juvenile offenders may be subjected to protection, assistance, supervision and educational measures, stipulated by a special law which also sets out the conditions for pronouncing punishments against juveniles who attained the age of thirteen. In 1958, a special Law (ordonance) on Protection of Childen and Adolescents at Risk was adopted. The 1945 Ordonance on juvenile offenders which has been amended several times (the last amendment was in 2004) separates the treatment of juvenile offenders from the general penal law and authorizes juvenile courts to initiate juvenile proceedings against and pronounce appropriate protection, assistance, supervision and educational measures. In principle, juveniles aged between ten and eighteen are subjected to educational measures; juveniles aged between thirteen and eighteen may be subjected to punishments if it is determined that they are criminally liable according to the criterion of “discernment”, however, the court may deprive the juvenile of his liberty only in exceptional cases if such measure is justified. Juveniles aged between thirteen and eighteen may not be kept in detention unless they committed serious crimes punishable by at least five years imprisonment and in such instances, the duration of the detention should not exceed twelve hours with the possibility of extending it to another twelve hours which is a period necessary to inspect the case. The ordinance contains other guarantees diverging from the general provisions of the LCP (mandatory legal counsel, principle of OFIC, principle of opportunity etc.) The court may pronounce the following measures: the juvenile may be pronounced guilty and exempted from any measures, he or she may be reprimanded; he or she may be put under enhanced supervision by parents, guardians or a reliable person; he or she may be put under court supervision for five years; or the juvenile may be referred to a special correctional institution. The aim of the aforesaid measures is to supervise juveniles while they remain at liberty until they attain majority. When subjecting juveniles to court supervision, several obligations are imposed on them: to accept protection, assistance, supervision and educational measures which will be executed by a juvenile protection centre or a centre determined by the court and to adhere to the rules of the correctional centre, where he may not be placed for more than six months. 

The public prosecutor and the court can, if the juvenile concedes thereto, propose reparation of damages caused to the victim or the community. If the victim also agrees with such settlement, the execution of the measure is assigned to a special institution or to natural or legal persons who will be obliged to notify the public prosecutor or the court as regards the results, following the expiry of the term set forth in the decision. The court may order enhanced supervision by parents, guardians or a reliable person, referral to a public or private correctional or vocational institution, referral to a medical or pedagogical institution, enhanced supervision by an institution providing assistance to juveniles or referral to a dormitory for an appropriate school age, a public institution for supervised education or a correctional institution. The court can, against juveniles who have attained the age of ten, order confiscation of objects generated by the crime, prohibition against visiting the crime spot, prohibition to meet the victim as well as the associates for a period of one year, measures of reparation of damages, obligation to attend lectures on his legal obligations for up to a period of one month. If the juvenile fails to fulfill his obligations he can be referred to a correctional institution. In all instances, the court may order court supervision for up to five years as well as supervision while the juvenile remains at liberty. Also, the effect of educational measures is valid until juveniles attain majority. Juveniles aged between thirteen and eighteen who are criminally liable may be deprived of their liberty for a period shorter than the one prescribed for the crime, where if life imprisonment has been foreseen, juveniles are sentenced to no more than twenty years imprisonment. The sentence is served in a special section of the prison or in special prison institutions. Payment of a fine may be imposed on juveniles up to one half of the prescribed fine and no more than the limit set forth by law (7,500 EUR). Apart from these punishments, secondary punishments such as loss or prohibition against acquiring rights (professional prohibitions etc) may not be pronounced. Community service can be pronounced against juveniles aged between sixteen and eighteen. If juveniles aged between thirteen and eighteen are punished, they can be sentenced conditionally under protective supervision. The law contains special provisions on supervision of juveniles who remain at liberty. Supervision is conducted by special institutions supervising and assisting juveniles (probationary institutions) or volunteers, under the control of juvenile courts. The supervision comprises protection, assistance and educational measures. 

Over the last decade, the 1965 Belgian Law on Juvenile Protection has been reviewed in light of the modern concept of the rights of the child and the international standards on juvenile justice (a strict legal definition of the concept of delinquency, presumption of innocence etc.). The 1994 amendments strengthened the guarantees for protection of juvenile rights in court proceedings (mandatory defence, trial in a reasonable period, preparatory proceedings should be completed within six months etc.). The 2001 Law on Juvenile Delinquents abandoned the concept of juvenile protection and emphasized instead the penal reactions to juvenile delinquent behavior, shifting the focus from the personality of juveniles to the crime. In that context, juvenile rights are more respected and the sanction system now relies on the principle of proportionality; 

Also, in contrast to the former diffuse concept of indefinite sanctions, the law sets out the minimum age of twelve years, below which juveniles are presumed as not being able to comprehend the implications of the crime and control their actions (discernment).

During the 1971 Swiss reform of the CC, the provisions on juveniles were completely amended. The minimum age regarding a child was raised from six to seven and from fourteen to fifteen as regards juveniles. The law contains special assistance and care measures for children-perpetrators of crimes. Disciplinary measures include locking in schools for half a day or coercive work from one to six days. Educational measures, payment of fines or imprisonment are pronounced against juveniles aged between fifteen and eighteen. Younger adults aged between eighteen and twenty five are referred to a working institution instead of being punished. Taking into consideration the criticism that such conventional solutions reflect the times when juvenile delinquency was regarded execution of acts of minor significance, a Draft Law on Juveniles was prepared where the minimum age for special treatment of children is raised from seven to twelve and a different system of measures is proposed:  protection measures, civil and penal measures (s. Killias, 142). On the other hand, these legal solutions are complemented with juvenile justice systems of the cantons regulating the court proceedings as well as the role of other bodies and institutions in the prevention and treatment of juvenile delinquency. Thus, the Law of the Canton Vale emphasizes the preventive approach towards situations and factors that might jeopardize the well-being of children (a minor aged up to eighteen) and the young (an adult aged up to twenty five). A special State Council supervises the activities of public institutions providing assistance, protection and care for juveniles. The Council has its own infrastructure and prepares special programmes so as to identify and reduce the factors jeopardizing the physical and intellectual development of the young. The institution providing care for the young cooperates with educational institutions, the special centres for protection of young people and guardianship institutions as well as courts so as to implement the educational measures stipulated by the CC. The implementation of enhanced supervision measures, placement of juveniles in educational, correctional institutions and foster families falls within its competence.

Notwithstanding the aforesaid reforms, in the legal systems of countries in transition there is wide agreement over the fact that the juvenile justice system remains a marginal and neglected issue of the penal reforms thereby diverging from the universally recognized “special” juvenile rights! The spirit of special care and protection, assistance and support upheld by international norms and standards is not reflected in the repressive practice of certain legal systems! There are, however, exceptions! The Croatian legislator adopted the new approach of juvenile treatment with the passage of the 1997 Law on Juvenile Courts. The Croatian Law on Juvenile Courts contains provisions on juvenile offenders (juveniles and younger adults), juvenile courts, the penal proceedings and the execution of sanctions as well as provisions on legal protection of children and juveniles (art.1). Unless otherwise prescribed by the law, the provisions of the CC and the LCP still apply. With regard to the legal solutions, the law does not introduce any changes. Hence, juveniles are divided in two categories: younger, aged between fourteen and sixteen and older aged between sixteen and eighteen. The first category is subjected only to educational measures whereas the second is sentenced to juvenile prisons. The security measures set forth in Article 4 of the CC may be pronounced against juveniles. The educational measures stipulated by the law include court reprimand, special obligations (alternative measures), referral to a correctional centre, enhanced supervision, enhanced supervision in a correctional institution, referral to a correctional institution and referral to a special correctional institution (art. 6). A criminally liable older juvenile may be sentenced from six month to five years imprisonment (art. 24). The solution of withholding the punishment is quite interesting: the court may pronounce the juvenile guilty but it may defer the pronouncement of the punishment (art. 27) which is sort of a conditional sentencing. The law contains provisions on punishments and educational measures for younger adults who committed a crime as juveniles (art. 31). The treatment of younger adults is regulated by special provisions thus opening the possibility for pronouncing correctional measures and sentencing adults, who at the time of the trial had not attained twenty one, to juvenile imprisonment (art. 109). There is a special provision on reducing the punishment for younger adults where the duration of imprisonment may not exceed twelve years unless the crime is punishable by a long imprisonment or if two crimes have been committed punishable by above ten years imprisonment each (art. 110). 

The provisions on juvenile courts are an especially interesting section of the provisions on penal proceedings! In contrast to other systems (the Anglo-Saxon) the court is not defined as a special court separated from regular courts but as a special department for young people within municipal courts (art. 36), competent for treating juveniles aged up to twenty three. The provisions on penal proceedings derive from the LCP and do not contain any particular non-standard solutions. The procedural rights and guarantees for juveniles have been extended and the accusatory character of the proceedings has been stressed: proceedings can be initiated and conducted only upon request of the state prosecutor! The following interesting solutions concern the legal protection of children and juveniles where juvenile judges have special competencies regarding certain crimes: the court tries adult offenders for crimes committed against a child or a juvenile, where the law lists the crimes that fall within the competence of juvenile courts (rape, sexual intercourse with a disabled person). These solutions emphasize the procedural aspects of protection of juveniles as victims and they are, in essence, a good preventive step against the so called secondary victimization of juveniles!

Finally, the Croatian solution does not introduce any particular novelties and it is a compilation rather than a synthesis of various material and procedural provisions. It does, however, open new perspectives regarding the penal treatment of juvenile offenders and the legal protection of the young and it is a good legal model, the analysis of which may inspire new solutions for our juvenile penal system!

3. Fundamental principles of the new juvenile justice model
3.1 Special treatment of children “at risk”

The special laws on juvenile protection and in part, the recent reforms of penal systems have been dedicating more attention to a neglected category which is becoming ever more crucial to the understanding and prevention of juvenile delinquency. This is the category of “children at risk”! The Riyadh Rules were the first to draw attention to that category (s. Int. Rev. of Crim. Policy 49/50,12). The purpose of its special status is to define measures of early protection and preventive intervention towards children exposed to social risks in order to prevent crime from happening (the definition of a child is contained in the Convention on the Rights of the Child!). “Social risk” covers situations where children are jeopardized and need to be subjected to non-punitive measures in order to protect their health and education! Those measures may have the effect of protection and assistance when pronounced for the child but when they are directed towards his family or another environment (educational institutions) they can be compelling so as to ensure the protection and the education of the child! 

The social risk may be created by factors deriving from the person (the mental health of a child), the family relations (dysfunctional family, abuse, vagrancy etc.) or the social and economic conditions (poverty etc). The Riyadh Rules call for an active role of children and young persons as full and equal partners in socialization and integration processes where they cannot be treated as mere object of socialization or control. Prevention does not imply only elimination of negative factors but also promotion of the rights and welfare of children! The state should intervene at three levels. The first level is the primary prevention containing measures and policies targeting the entire population. The second level is secondary prevention, the purpose of which is to identify the “children at risk”. Secondary prevention is implemented by specialized agencies which deal with crime prevention in six phases: identifying the problem (social workers, teachers, police in contact with parents etc.); locating the problem (the environment); identifying the children (collecting data on groups of juveniles at risk); setting a timeframe for action (coordinated by several structures, educators etc.); programme monitoring; follow-up to prevent the crime from recurring! The tertiary prevention consists of measures targeting individual cases the purpose of which is to reduce recidivism. The rules contain the following principles of juvenile delinquency prevention: the social intervention has a form of social control and serves to protect the child; it must ensure the voluntary participation of the child; the child is liable for crimes for which adults are held liable; the child is entitled to have his family life respected; the state is obliged to help the family; education should be relevant and consistent with the dignity and the ability of the child; the state should guarantee the right of free expression and protect his rights and welfare; the state is obliged to provide special protection and assistance to homeless people. 

The category of “children at risk” has no age limitations: juveniles at any age may find themselves in a situation of peril and in that respect the state should assume responsibility for assistance and care for the purpose of maintaining the child’s health and proper development!

Our system of juvenile justice finds it difficult to identify this category due to two reasons: the legal definition of this term is not precise and the scope of various situations of risk covered by Social Centres providing education, assistance and care to juveniles is limited. As indicative as they may be, the statistical data of these centres point to the existence of a large number of children with asocial behavior, neglected children and abused children. 

Children with educational and social problems

Year
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999

Total
3876
3902
4039
4162
4346
5161
5119
5317
5320
5280

Source: Analysis of the situation of children and young people in the system of juvenile justice, 14

These figures are complemented with the indicative data on the soaring number of registered drug addicts, fifteen percent of which fall to drug addicts under the age of nineteen (methodologically speaking, this category is not clearly distinguished from the category of children having educational problems; on the other hand, it should be taken into account that the actual number of addicts is several times greater than the official statistics.

Registered drug addicts

Year
1971
1981
1991
1995
1998
1999
2000

Total
29
114
337
1394
3000
3480
4596

Source: Analysis, 15

3.2 Distinguishing between the categories of “children in contact with the law” and “children in conflict with the law”

The concept of a “child in contact with the law” covers minors aged between seven and ten until they attain majority (eighteen), whose behaviour objectively represents a violation of a legal prohibition!  Within the broader sense of the term, a “child in conflict with the law” is a minor who may, under certain circumstances, be subjected to educational measures or other sanctions! The internal differentiation between these two concepts has a quantitative and a qualitative effect. The first concept refers to the age limit above which “children in contact with the law” may be treated as “children in conflict with the law”. The second concept is vital and it covers the conditions for implementation of educational and other measures against “children in conflict with the law” in the formal court proceedings! If it were accepted that not all adult “children in contact with the law” should be subjected to formal trials and court measures (sanctions!), several categories could be distinguished: children aged between seven and fourteen who face a special non-punitive proceeding before the Social Institution in case of violation of a legal norm where their legal status is equal to that of the “children at risk”; children aged between fourteen and sixteen who face a formal trial if they have committed serious crimes-“children in conflict with the law”; and children aged between sixteen and eighteen who face formal trials in case of violation of a penal law “children in conflict with the law” or informal trials-“children in contact with the law”!

Age limits. Apart from the maximum age that applies to the concept of a “child” fixed at eighteen by the Convention on the Rights of the Child, the Member States are obligated to set the minimum age under which children cannot be treated as being “in conflict with the law”. According to the Beijing Rules (Rule 4.1) the beginning of that age should not be fixed at too low an age level, bearing in mind the facts of emotional, mental and intellectual maturity of the child! It is widely agreed that the optimal solution for the early prevention of juvenile delinquency does neither rest on lowering the minimum age and expanding the formal control system nor on anticipating more rigid punishments. Progress may be achieved only by undertaking measures of a just, effective and humane prevention policy which takes into consideration the needs of juveniles and their social and economic living environment (Youth, Crime and Justice, 25).
In accordance with the aforesaid guidelines contemporary legal systems show a tendency of raising the minimum age to twelve, fourteen or fifteen. However, as generalized as this approach may be, it still offers flexible solutions consistent with the special rights of the child and the individualized treatment measures suited to the child’s personality and need for development, care and supervision!  

“Diversion”, informal and formal court treatment”. The flexibility of the juvenile justice system, its focus on the rights and welfare of children as well as the broad discretionary powers of bodies involved in the proceeding are the pillars of the new institutional framework, based on the concept of “diversion” from the formal penal treatment of  “children  in conflict with the law” into formal and informal community protection and care measures! Alternative treatment emerges as a fundamental principle of modern juvenile justice systems to the extent that the application of institutional or similar measures is limited to the cases where the formal trial is necessary to protect society! “Diversion” of juvenile treatment to non-trial treatments is applied only in cases of criminal acts committed by the juvenile and where the juvenile agrees to take active part in the application of other measures as alternatives to the formal trial or alternatives to the institutional treatment. The basic requirement regarding the application of alternative, non-trial treatments of juveniles “in conflict with the law” to comply with his rights and formal guarantees such as the right to defence and fair and just treatment still remains (s. Int. Rev of Crim. Policy 49/50, 17).
Alternatives to the formal court proceeding. Given that formal court interventions should be minimized for “children in conflict with the law” and since the achievement of the objectives of juvenile justice is not contingent upon court trials, modern legal systems uphold the diversion of juvenile treatment into reconciliation and mediation, reparation of damages and supervision measures while juveniles remain at liberty. The first alternative is reconciliation between the juvenile and the victim with the assistance of special bodies, and apology by the juvenile; reparation covers compensation of victims by paying appropriate amounts or by community service. The concept of mediation between the juvenile and the victim, as an alternative to court proceedings, has been introduced by the Council of Europe (according to a 2001 framework resolution calling upon Member States to promote mediation within their legal systems until 2006). Reprimand and warning are issued only if the crime exists and the juvenile has accepted its existence.
Alternatives to institutional treatment. Deinstitutionalization of the treatment which includes community educational measures without deprivation of liberty has many immediate positive effects on the reduction of recidivism: juveniles maintain contacts with their family and environment; they are not subjected to imprisonment and crime temptations in institutions and they benefit from the various forms of community care and assistance. The alternatives to institutional treatment take two forms: supervisory and non-supervisory measures. The number of legal systems supporting probation or conditional sentence with protective supervision and community service which includes a certain number of unpaid labour for the benefit of the community is soaring. Furthermore, the other alternatives include: “youth agreements” concluded between the juvenile, the parents, social services and the police by which the juvenile assumes certain obligations regarding employment, education, compensation of damages etc.; open group treatment for a smaller group of juveniles (10-30) for the purpose of group counseling; special treatment of “reliving the experience” by exposing children at special physical and intellectual challenges; conditional sentence without supervision, reprimand, payment of a fine, compensation of damages and confiscation of property. 

The application of alternative measures draws upon the following principles: proportionality, according to which each measure should correspond to the seriousness of the act, the personal circumstances of the child and the needs of society; welfare and protection of juvenile interests and rights as a leading principle when applying the measure; consent for the application of alternative measures; deprivation of liberty should be regarded as a last resort if the juvenile fails to fulfill the obligations determined by the alternative measures; and special training of all persons involved in the application of alternative measures. 

Institutional treatment. As already mentioned, recent international standards in this area stipulate that institutional measures including deprivation of liberty should be used as a means of last resort with the shortest possible duration. The preventive and terrifying aim of institutional (prison or other) treatment is excluded; each juvenile should be provided with expeditious legal aid; small and open institutions offering individualized treatment are preferable where negative effects of imprisonment can be avoided; institutions should protect the rights and dignity of juveniles and should provide activities and programmes promoting their health, self-respect and sense of responsibility.

3.3 The sanctions system: restorative justice as the primary idea

The sanctions system is central to the development of the new juvenile justice concept. Juvenile proceedings which are becoming increasingly dominated by the concept of special juvenile rights and their protection are also important. In contrast to the adult penal law, there is substantial confusion of material and procedural solutions which is considered as both necessary and useful. These solutions comprise the system of “juvenile treatment”. Having in mind the interest of the juvenile offender and the need for his socialization as the primary objectives of the sanctions system, the difference between material and procedural solutions becomes blurred. Criminal proceedings may resort to procedural solutions such as reconciliation, conditional deferral of the proceeding etc. Also, certain sanctions such as the enhanced supervision measures have been envisaged as continual “treatment” of the juvenile which involves the supervisory centre, thus reducing the sanction to an obligation for fulfilling certain orders, maintaining contacts with that centre etc.

The model of guilt for the perpetrated crime and the penalty as a due punishment which is which is central to the adult penal system – the model of retributive justice in has been replaced in the juvenile justice system by the special educational and prevention model of restorative justice (see Walter, 760). What is the difference between these two models?

The difference between retributive and restorative justice lies primarily in the different relations between particular subjects: the first model relies on a bilateral relationship between the state and the offender, where the offender is liable to the state while the second model is based on a trilateral relation between the state, the victim and the offender where the state acts only as a mediator in the process of settlement between offenders and victims! Furthermore, by pronouncing a punishment as a just settlement for the crime, the retributive justice resolves the criminal act in abstract terms: justice is done metaphysically; the crime is punished however, the former state is not restored! In contrast, restorative justice encourages the restoration of the former status and rights of the victim where the offender takes certain actions directed at the victim. Retributive justice focuses on the punishment of the offender whereas restorative justice explores ways of restoring the welfare of the juvenile, the victim and the community (see Int. Rev of Crim. Polics 49/50, 22). Retributive justice relies on the past (retribution) whereas restorative justice is future-oriented: prevention and re-socialization of the offender, compensation of the victim and meeting the needs of the community regarding crime prevention! Retributive sanctions do not resolve the fundamental conflict between the offender and the victim and may lead to new conflicts especially in cases where mutual enmity persists. In contrast, restorative justice focuses on conflict resolution by reconciliation and compensation of damages or by application of other sanctions acceptable to all parties (community service etc).
The concept of restorative justice cannot prevail in modern penal law for it relies on the social and ethical categories of guilt and just punishments, none the less, it has grown to become a leading idea which will definitely separate the system of juvenile justice from adult penal law. Juvenile justice upholds the new concept of mediation: the court does not reach judgments nor does it pronounce sanctions, it serves only as a mediator between the juvenile, his family and the victim exploring the best solutions that would meet the interests of all parties involved in the dispute. As widely accepted as it may be, the idea of restorative justice (in accordance with the opinion of Liszt, that the best crime policy is good social policy!) faces certain objections resulting mainly from the requirement for adhering to the fundamental state principles and guarantees (s. Jessberger/Kress, 846). The warnings are justified and they point to the need for harmonizing the juvenile justice model with the principles of a legal state, the freedoms and rights of juveniles and the need for efficient protection of society against crime. 

4. Fundamentals of the new legal model

4.1 International norms and standards and the Macedonian penal system

The issue on harmonization of the Macedonian penal system (material, procedural and executive) with international norms and standards should, first of all, take into consideration the fact that “juvenile penal law” developed in the shadow of the general penal system. Hence, many existing penal concepts do not reflect the idea upheld by international norms and standards which envisages the juvenile penal law as a closed system with its own principles and aims! Suffice to say that the categories of younger and older juveniles and younger adults have been artificially defined and they are remnants from the period of the discernment idea! On the other hand, the treatment of children aged below fourteen cannot be regulated by the provision on exclusion of punitive sanctions (the single provision in the legal system, unfortunately) set out in the MCC! 
In addition, since the concept of juvenile crime is identical to adult crime it simply discards the fact that there are criminal acts which cannot be perpetrated by juveniles. Legal systems that restrict the application of sanctions against juveniles below certain age (usually younger juveniles) to cases of serious criminal acts are on the right track! The decision for initiating court proceedings in the event of serious criminal acts (murder, physical injury etc.) should not be discarded while other light offences, or misdemeanors committed by younger juveniles would be resolved in alternative proceedings by providing guarantees for the juvenile’s rights!

Criminal liability is not clearly defined as well! Where a younger juvenile commits a crime, it must be identified whether he has a subjective relation to the criminal act upon which the court may base its findings on educational negligence or lack of social adjustment!   
Otherwise, the application of any type of sanction would be sanctioning of innocent persons! Or, where the pronouncement of penalties against older juveniles is contingent upon the determination of guilt it becomes questionable whether criminal liability (guilt) is a concept that applies to higher age categories (below the age of sixteen guilt does not exist whereas above sixteen it does)!
The said issues derive from the concept of criminal liability of juveniles which is overshadowed by the general principles of guilt and mental capacity! In contrast, the juvenile justice model focused on re-socialization processes prefers to apply the criterion of juvenile assistance and protection with all guarantees that sanctions will be excluded if the crime cannot be subjectively attributed to the juvenile! The previous analysis of international norms and standards tackled the issues central to the upcoming juvenile penal law reform: the sanctions system which should contain educational and alternative measures, it should reduce the use of punishments as much as possible, and all procedural guarantees for the juvenile’s rights set out in international documents should be duly implemented. The issue whether to prepare a special law (Law on Juvenile Justice, Law on Juvenile Protection and Law on Juvenile Courts) or to amend the MCC remains to be discussed. 

Given the aforesaid, it appears that the arguments for a special regulation prevail!
The special juvenile justice standards can hardly be systemized in a single law and reconciled with the principles that apply to adult offenders since they have taken a different course and their objective is to have the “special rights” recognized!
The special law should contain material, procedural and executive provisions! The 2001 draft Juvenile Criminal Code prepared by the Council for Juvenile Delinquency Prevention is a positive example. The Law should also regulate the treatment of younger adults! Also, adhering to the principle of “diversion” from formal trials to informal proceedings the provisions of such law should be able to influence the solutions in other legal areas: the police regulations, the public prosecutor’s office, the services for social work and other services providing care and education to juveniles!

Juvenile delinquency and the problems of children “at risk” or “in conflict with the law” have not been sufficiently analyzed to provide the basis for a new model of preventive measures to be applied by society in the protection of children against the factors leading to juvenile delinquency. 
The Law on Juvenile Justice should be based on scientific research in order to establish empirical grounds for the phenomenological characteristics and changes in juvenile delinquency trends as well as for the problems faced by children “at risk” and children “in conflict with the law”; to evaluate the existing sanctions system and the institutionalized and preventive measures; and to evaluate the capacity of institutions for prevention of juvenile delinquency. Such research is essential since the new legal model should draw on real cases and should contain solutions which could be implemented if the limited state resources allocate means for such purposes! The research objective is to establish empirical and methodological grounds for extending the research to the etiological aspects of juvenile delinquency as well as to evaluate the system of measures to be incorporated in the new regulation!
3.2 Fundamentals of the Law on Juvenile Justice

The new legal solutions should take into account the analysis of the aforesaid principles as well as the agreement as to the directions to be followed by the new juvenile justice model which should comply with international norms and standards and EU solutions. The said directions were discussed in numerous expert meetings, seminars and workshops. The summary of the discussions is outlined in the Conclusions from the seminar on “Juvenile Justice Law within the legal system of the Republic of Macedonia” organized by UNICEF and the Ministry of Justice in 2002. 
The Juvenile Justice Law should cover all three categories of children: “children at risk”, “children in contact with the law” and “children in conflict with the law” where the scope of the provisions will be counter proportional to the scope of these concepts. In other words, the law should contain less provisions on the “children at risk” and leave the regulatory aspects to other laws (laws on family, child protection, education etc.) whilst its focus should be the area of judicial interventions and similar measures employed for the protection of “children at risk”. The status and treatment of juveniles “in contact with the law” who commit acts objectively defined as criminal acts. In this section the law should incorporate mainly intervention measures focused on the juvenile’s living environment the aim of which is to protect juveniles against negative influence as well as to provide assistance, care and education. The third, central section should be dedicated to “children in conflict with the law” (juvenile delinquents) aged between fourteen and eighteen. The law should contain material provisions (definitions, provisions of criminal liability, sanctions etc.) as well as procedural provisions on the formal court proceedings.
The complexity of regulating this area by a single law imposes the need for internal harmony which can be achieved by adhering to the basic principles such as the principle of protection of the juvenile and his rights, socialization and assistance as the underlying objectives of juvenile treatment, restorative instead of retributive justice etc! The need for an evolutionary approach characterized by emphasizing some of the said principles in the early or late phases of juvenile conflicts should be stressed: if the principles of child protection are applied to “children at risk”, older juveniles are subjected to institutional treatment for crime prevention and prevention of recurring crimes but with the right to defend themselves and to call upon other principles related to their procedural status during formal trials! 
However, aside the evolutionary approach, the principles still insist on “milder measures for greater effects” which should result in various pre-judicial or judicial alternatives as well as in institutional measures as the ultima ratio!
When introducing certain concepts (a juvenile court or juvenile judge) due regard should be paid to the existing constitutional and legal framework according to which the judicial system is unified and does not recognize specialized courts!

Moreover, with respect to the legal obligations of child protection services it should be taken into account that with the decentralization process some of these areas (such as education for instance) will be transferred under the competence of municipalities. 

The law should provide a unified national system of juvenile justice. As regards prevention, legal obligations for juvenile delinquency prevention should be assigned to local government units by developing local prevention programmes and care and assistance departments which would be involved in the implementation of various educational measures.
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