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Information Materials on the Pilot Project 

“Juvenile Justice in Kazakhstan”
The proposed information materials have been developed on the basis of activities of employees of the law-enforcement bodies, courts, criminal and executive system, advocates and social psychologists under the project “Juvenile Justice in Kazakhstan”. Contents of this document are based on the experience of the participants of the project on the establishment of a specialized system of juvenile justice.

PLAN:

I. Information on project management
1.1. General information of the project
1.2. Project structure
1.3. Specialization of the project executors
1.4. Group of protection of juvenile rights in the criminal process
1.5. Organizational and information support of the project
II. Characteristics of legislation and law enforcement practice of the Republic of Kazakhstan at the beginning of implementation of the project.

III. Status of legislation of the Republic of Kazakhstan on juvenile criminal proceedings as at 01.09. 2006.

IV. Status of juvenile law enforcement practice in the areas of operation of the pilot project as at 01.09. 2006.

V. Quantitative and qualitative indicators of the project as at 01.06. 2006.

I. Information on Project Management
1.1 . General Information of the Project
In 2001, meetings were held between representatives of the Administration of the President of the Republic of Kazakhstan (RК), the Supreme Court of the RK, the Ministry of Justice of the RK, the General Public Prosecutor’s Office of the RK, the Ministry of Internal Affairs of the RK, non-government sector and employees of the Institute of Constitutional and Legal Policy (hereinafter, the Legal Initiative of the Institute of Open Society) and Welfare Fund Soros – Kazakhstan. 

At these meetings, a general concern about current state of affairs was revealed and a need to change methods of dealing with juveniles in the system of criminal justice was recognized. A special emphasis was placed on the need to observe rights and legal interests of juveniles who are involved in the criminal process as suspected or accused in criminal crimes.

In accordance with the Protocol of Intent
 signed by the representatives of governmental institutions and international organizations, purposes, objectives and principles of the project were determined. The necessary condition for practical application of the project was development of recommendations on effectuation of juvenile justice in the pilot areas.
 
The main purpose of the project is creation and functioning of the specialized system of justice for juveniles suspected or accused in the commission of crime in two administrative-territorial entities (districts) in Almaty and Almaty region by way of more full implementation of the provisions of legislation of the Republic of Kazakhstan.

On March 17, 2003, the juvenile justice project entered the practical stage in two pilot areas – Auezov district of Almaty and Karasay district of Almaty region.

1.2. Project Structure
In accordance with the Protocol of Intent, four working groups were established to implement the project.

The first structure is Expert Council consisting of 10 members. It includes representatives of the Administration of the President, the General Public Prosecutor’s Office, the Supreme Court, the Constitutional Council, central staff of the Ministries of Internal Affairs and Justice. 

The competency of the Council includes general control of the project implementation, solution of problems and development of the conceptual decision based on the results of the experiment on the reasonableness of its blanket distribution.
During the past period, 9 meetings of the Expert Council were held. As a result, the following recommendations were made: 
1. To call the Government’s attention to the recommendation of the UN Committee on the Child’s Rights on the need to transform CVIARN from the Ministry of Internal Affairs into the civil department.   

2. To recommend accelerating creation of a system of juvenile courts in the Republic of Kazakhstan.  

3. To recommend that the working group on advocacy under the Ministry of Justice considers an opportunity of inclusion of the provision on the participation of an advocate from the moment of actual apprehension in the respective draft Law.  

4. The law-enforcement officers should indicate an hour of actual apprehension in the reports.

5. To call the Kazakhstani Government’s attention to the need to establish social service on the governmental basis.

6. To call the Ministry of Internal Affairs’s attention to the fact that procedural legislation does not stipulate such form of the procedural documentation as “Explanatory Note” from apprehended juveniles. In any case, apprehended juveniles should be informed that they have the right to consult their legal representatives and defence counsels before they write such Explanatory Notes. 

7. To recommend that preparation of reports of apprehension and arrest (time of apprehension, time of announcement of rights, time of feeding, etc.) becomes customary in the activities of police. 

8. To recommend that the Supreme Court summarizes judicial practice of juvenile cases in connection with evaluation of evidence. 

The second structure is Working Group consisting of 15 persons.  It is established to carry out project implementation control. The Working Group should supervise implementation and progress of the project and make efforts to achieve desirable results
. 

The Working Group developed the following documents:
1. Instructions/manuals to be used by employees of the relevant state authorities and departments and other persons who are involved in the administration of justice;

2. Recommendations on the improvement of coordination and cooperation between the main participants of the criminal process;

3. Training programmes for employees of the relevant state authorities and departments and other persons who are involved in the criminal process. The training process was based on the specific features and observance of rights of juveniles in the course of criminal justice;

4. Recommendations on the correction, explanation and amendment of the current legislation of the Republic of Kazakhstan in the sphere of juvenile criminal justice. These recommendations were based on the hands-on experience obtained during implementation of the Project. 

Ensuring observance of the child’s rights, members of the Expert Council and Working Group played an important role. They carried out interaction and feedback between state authorities of a higher rank and direct participants of criminal proceedings.

The third structure is project executors in number of 63 persons, of whom 15  employees of the internal affairs agencies, 5 employees of the Public Prosecutor’s Office, 6 judges, 2 employees of the criminal and execution system, 15 advocates,  20 social psychologists. 

In everyday practice, project executors are governed by international provisions, legislation of the Republic of Kazakhstan and recommendations of the project.

The fourth structure is Project Administration consisting of employees and experts of the Legal Initiative of the Open Society and Fund Soros-Kazakhstan. The Project Administration performs examination under the international standards and organizational support of the project.
1.3. Specialization of the Project Executors
International child rights standards provides for specialization of all participants of the criminal process for juveniles.
 

The project participants’ task is to observe constantly child’s rights in the practical activity. 

This task combines specialized employees of juvenile justice beginning from a policeman who apprehends a suspected person and a judge who makes a decision on the defendant child to the national experts in the filed of criminal justice and public officers who are in charge of the law-enforcement agencies.

Specialization of the project participants included: 

1) Appointment of law-enforcement employees and judges by the superior agencies; 

2) Competitive selection of advocates and social psychologists in the specialized group of defence; 

3) Training on the specific nature of working with juveniles.

A system of training of specialized personnel under the project was based on the research of situation in the pilot areas. Training was conducted mainly by the members of the Working Group of the project.

Based on the analysis of demand, coaches developed a programme and training materials. Each training block comprised international child rights standards, national legislation, and juvenile psychology. Apart from lectures, interactive exercises were performed based on the practice in the pilot areas, and specific examples of criminal justice were examined. 

Groups of trainees were formed to include representatives of all professions concerned. Apart from the project executors, executives of the law-enforcement agencies from the pilot areas were trained regularly. This contributed to understanding of the purpose and constant support of the project. 

On the initiative of the Working Group of the project, specialization was started in all districts of Almaty. Appointed judges, public prosecutors and investigators attended relevant training courses on the main principles of activities of juvenile justice employees.  

Specialization of investigators is given as an example: 

The Department of Internal Affairs of Almaty appointed employees who are engaged directly in investigation of criminal cases of juveniles. They attended a relevant training course on the specific nature of investigation of cases of this category.

The basic criteria for selection of juvenile investigators:

· desire to work with juveniles; 

· taking into account complexity of consideration of cases of this category; 

· work experience, qualification, personal characteristic of the employee. 

In case of staff rotation, another employee is appointed in this sector and he is also undergone specialization. Cases of this category are not investigated by the other employees.

One ought to strive for competitive selection of all juvenile justice employees. It is necessary form methods of motivation for the juvenile justice employees. For example, a new post of chief investigator for juvenile cases can encourage investigators to take part in the contest.
1.4. Group of Protection of Juveniles 

The group of protection of juveniles in the project “Juvenile Justice in Kazakhstan” is represented by advocates and social psychologists. They accompany the juvenile suspected in commission of crime from the first hours of apprehension to the completion of proceedings. 

Joint efforts of advocates and social psychologists helps, to the best advantage, to protect child’s rights in the criminal process.

In order to work in this project, advocates of the protection group undergone a preliminary contest, where emphasis was placed not only on professionalism of advocates, but also their desire to work with children, aspiration to improve a system of juvenile justice. A similar contest was held for social psychologists.

A total number of advocates who work in the protection group is 15, of whom 11 advocates work in Auezov district, 4 – in Karasay district. All of them are members of Almaty municipal and regional colleges of advocates. The group of social psychologists is represented in the project by volunteers, undergraduate psychologists who study in the senior courses of the higher education establishments of Almaty. At present, they are numbered to 20, including probationers and executives.

Activities of the social psychologists include calls at the moment of apprehension of the juvenile, constant contact with the child and his parents during the whole process and even upon its completion. 

Social psychologists collect information on the juvenile, support him in the court, help to rehabilitate upon completion of the criminal prosecution, arrange preventive meetings at schools, lyceums, and colleges. 

Weekly meetings are held for volunteers to discuss current issues, conduct training, analyze and correct actions of the social psychologists. 

Owing to their knowledge and skills, social psychologists have an opportunity to get into contact with the juvenile and his parents, help them to adapt in stress situations. 

Volunteers work in close contact with advocates, which strengthens the protection group, gives the juvenile an opportunity to feel protection and maintain self-respect. As social psychologists act as a defence-side, this gives them an opportunity to establish confidential relations with the juvenile and, therefore, provide him with moral support.

Activities of the social psychologists can be divided into some directions:

· Visit and first contact of the social psychologists with the juvenile apprehended on suspicion in commission of offence. The purpose of communication is to put him at ease, prepare him to the first interrogation, and collect initial information on the juvenile and his environment. Calls are made every day and an around-the-clock duty schedule is prepared, so social employees are ready to perform their duties at any time throughout the day and night.

· Collection of information characterizing the juvenile: references from the place of study, place of residence, from relatives, friends, sports groups, copies of certificates of merit, school progress records. Based on the information collected, a social enquiry report is made. The content of this document and a defending line are discussed at the joint meeting of the protection group to be held prior to the preliminary hearing. The social enquiry report is presented by the defence-side beforehand, predominantly before consideration of case in the main court proceeding, to the accusation-side and the trial. 

· Rehabilitation and preventive actions for juveniles, in relation to whom criminal prosecution was terminated. Meetings with juveniles are held by social psychologists and undergraduate jurists (Kazakh State Law Academy).  

· Individual work with juveniles under examination in the form of personal meetings with him or his parents, telephone conversation.   

· Assistance in the arrangement of leisure time of juveniles and their studying in educational institutions. There is a databank, where free-of-charge coteries and sports groups for juveniles in all districts of Almaty are indicated.  

· Preventive meetings are held with teenager schoolchildren of school of Auezov and Karasay districts with a view to highlight project activities, rights and obligations of juveniles who fall in the orbit of criminal process.

· With the assistance of the social psychologists, training is held with the other project participants, where purposes, objectives of the project and peculiarities of juvenile psychology are explained.  

Twenty-four hour service of advocates and social psychologists is available in the protection group. It means that one advocate and one social psychologist are called by policemen of Auezov and Karasay districts during the first minutes of apprehension of the juvenile. 
Qualified legal assistance and specific assistance of the one social psychologist are provided to the juvenile at the very early stage of the criminal process.

1.5. Organizational and Information Support of the Project
Organizational and information support of the project was provided by the Fund Soros–Kazakhstan and the Legal Initiative of the Institute of Open Society.
The following activities have been performed within the project:

1) Meetings and sessions were held, where international consultants on juvenile justice were attended;
2) Trainings were held for project participants;

3) Commemorative booklets for juveniles and their parents were developed and used in practice, namely, “On the Rights of Juvenile in Case of Apprehension”; “On Preparation to the Court Proceedings”; “On the Group of Protection Under the Project”;

4) Rooms were established in two pilot District Departments of Internal Affairs (RUVD) to hold confidential meetings of apprehended juveniles with advocates and social psychologists;

5) Conditions were created to hold confidential meetings with the juvenile defendant in the district courts of Auezov district of Almaty;
6) Conditions were improved to maintain apprehended juveniles in the Centre of Temporary Isolation, Adaptation and Rehabilitation of Juveniles (CVIARN) of Almaty;
7) In order to provide people with an access to information, information stands were installed in the pilot RUVD and courts describing the project, juvenile rights and executors of the project;
8) Office equipment was provided to the Public Prosecutor’s Office and courts of Auezov district of Almaty;
9) Furniture was supplied to Auezov RUVD of Almaty; juvenile investigators were provided with audio- and video systems; green covers are now used for criminal cases of juveniles; 
10) Information campaign was organized; the project progress was highlighted regularly in the electronic and print mass media; создан a documentary film “Juvenile Justice in Kazakhstan” was released; a special edition of the magazine “Zanger” devoted to juvenile justice was released;
11) International experts and consultants on juvenile justice were involved in the project;
12) A visit to Poland was organized for the project participants to study experience of Polish system of juvenile justice.
II. Characteristics of Legislation 
and Law Enforcement Practice of the Republic of Kazakhstan 

at the Beginning of Implementation of the Project
At the beginning of implementation of the project, an analysis of Kazakhstani legislation on criminal justice was performed, including juvenile cases. The analysis revealed a number of problems that require additional legal regulation.

A part of the problems relate to the criminal proceedings, taken as a whole. In particular:

1) The law differentiates actual apprehension (actual restraint of liberty) and legal apprehension (drawing up of the report by the authorized person) which causes procedural consequences. In view of this, it is necessary to give a definition of apprehension connected with actual restraint of liberty. As a consequence, it is necessary to clarify time of expiration of apprehension, as well as conditions under which a report should be prepared;

2) There is no definition of the procedural status of the actually apprehended person, from which his rights should be determined, including explanation of not witnessing against self and the right to have an advocate from the moment of apprehension;

3) It is required to perform procedural regulation of the reconciliation procedure connected with actions of the parties and non-intervention of the body which carries out criminal process. 

4) Issues relating to forensic examination of alive persons, i.e. a whole package of forensic medical, psychiatric, psychological, psychological and psychiatric examinations, are settled only at the level of subordinate normative legislative acts.   

A provision on the forensic psychiatric expert examination is contained only in the Law of the Republic of Kazakhstan On Psychiatric Assistance and Guarantees of Its Provision”. Its content (Art. 14 “Forensic Psychiatric Expert Examination”) literally comes to the fact that forensic psychiatric expert examination for criminal and civil cases is conducted on the basis of the law and under the procedure specified by the laws of the Republic of Kazakhstan. Item 2 of Article 28 of this Law states that placement to the in-patient psychiatric facility can be conditioned by the necessity of conducting a forensic psychiatric expert examination under the procedure specified by the laws of the Republic of Kazakhstan. Therefore, legal framework of forensic examination of alive persons – during which there is a high risk of violation of rights and freedoms of the person – is dispersed at the level of numerous departmental normative legislative acts.

In addition, omissions were detected in the Law. They relate directly to the juvenile criminal proceedings. The following measures were proposed to be taken to eliminate such omissions:

1. Introduction of the provision on the performance of juvenile defence functions by the advocate only;

2. Introduction of the provision on the inadmissibility of contact of criminal prosecution employees with the apprehended juvenile before the first interrogation;

3. Additional procedural regulation of the conditions of maintenance of the apprehended juvenile before the first interrogation;        

4. Introduction of the provision on the necessity to hold a face-to-face and confidential meeting of the juvenile and a defence counsel before the first interrogation;

5. Change in Art. 490 of the PCC relating to placement of the juvenile in the special institution for children, requiring doing this only under the court ruling.

6. Introduction of the provision on the mandatory presentation of the results of the social and psychological research to the court, including recommended measures of rehabilitation nature, to be taken into account when sentencing.

Generalization of the juvenile proceedings practice, statistical data, and the results of discussions during workshops under the project revealed a number of weaknesses of the law enforcement practice. The weaknesses relate to the juvenile criminal justice and include: 

· Accusatory trend at all stages of proceedings;               

· Disregard for the rule of law upon apprehension of juveniles suspected in commission of crimes (because of omissions in the legislation, juveniles were retained in special transport, wards for administrative offenders or rooms of operating executives during a period preceding preparation of a report and first interrogation. As a rule, juveniles were not isolated from the other persons apprehended in this period). 

These conditions of apprehension led to the direct or indirect psychological influence on the juvenile. As explained by the employees of the internal affairs agencies, weaknesses enlisted above are caused by a lack of adequate conditions of maintenance of juveniles. The internal affairs agencies do not have special premises, where apprehended juveniles can be located before the first interrogation.  

Frequently, there were contacts with the juvenile before the first interrogation in the absence of a defence counsel or other persons stated in Art. 485 of the PCC for the purpose of obtaining explanations on the case which predetermine progress of investigation and give it a knowingly accusatory trend from the very beginning; 

· In a great number of cases, when there were grounds for filing accusation, no ruling on bringing the juvenile to justice as the accused was issued and no accusation was filed. Without bringing the juvenile to justice as the accused, he was exposed to investigatory actions as a witness, frequently under pain of bringing to the criminal responsibility for refusal from evidence and for giving deliberately false evidence. At the same time, the juvenile rights stipulated in Art. 215 of the PCC are violated. In accordance with this Article, the juvenile should not give evidence which can subsequently be used against him;  

· A requirement of the immediate information of parents or other legal representatives about apprehension was not always met (part 5, Art. 491 of the PCC), which was motivated by impossibility to find relatives at night time, inaccurate information obtained from the juvenile, etc.;
· Before the first interrogation, the juvenile, as a rule, was not given a chance to have a confidential conversation with the defence counsel;
· Psychologists and teachers were not always present during investigatory actions (Art. 488), however, employees of the Juvenile Cases Inspectorate were invited;
· Sometimes suspected/accused juveniles were interrogated at night time in violation of part 2 of Art. 495 of the PCC;
· Frequently, legal representatives and parents, not advocates, act as defence counsels. In practice, defence counsels can really participate in the case only from the moment of filing accusation. Before this, an investigator had time to interrogate the juvenile more than once and perform other investigatory actions. Moreover, there were instances when applications for refusal of defender were taken from suspected juveniles;
· Upon initial indictment of juveniles, the criminal prosecution authorities sometimes deliberately overstate accusation and chose arrest as a measure of restraint;
· A measure of restraint stipulated in Art. 147 of the PCC – supervision of juveniles by parents, tutors, custodians or other credible persons, and administration of the special institution for children where they are located – was applied insufficiently;
· During legal investigation, requirements of the law were not always met to substantiate the facts stated in Art. 481 of the PCC in addition to the facts stated in Art. 117 of the PCC, namely, to find out an exact date of birth of the juvenile, his individual features, conditions of his life and upbringing, availability of adult instigators;
· Forensic psychological, psychological and psychiatric examinations, as stipulated in Art. 489 of the PCC, were made very seldom;
· Part 3 of Art. 15 of the CC was not applied. According to the data of the Supreme Court of the RK, no one juvenile was exempted from the criminal responsibility in 2001 based on part 3 of Art.15 of the CC (investigated cases).
· Reconciliation opportunities, as stipulated in Art. 67 of the CC, were used insufficiently;
· Courts misappreciated importance of the strict compliance with the special legal regulation of juvenile proceedings. The matters concerns illegal application of arrest, untimely indictment, substitution of the procedural status of the accused juvenile for the status of witness, violation of the basic rules for investigatory actions, untimely provision of defence counsels, failure to provide defence counsels or failure to render qualified legal assistance to juveniles;
· Frequently, the requirement of the law (Art. 494 of the PCC) was not met, i.e. the requirement that when sentencing the juvenile who committed a crime of insignificant or average gravity for the first time, the court should discuss and decide on the possibility of rehabilitation without criminal sentence, by application of pedagogical measures stipulated in Art. 82 of the CC. Inappreciation of these measures is proved by the fact that in 2001 they were applied just to 0.3% of offenders from the total number of the convicted juveniles, although such grounds were in place for a number of cases; 
· Percentage of deprivation of freedom of juveniles was unreasonably high, although pursuant to part 1 of Art. 53 of the CC adolescence, in itself, is a circumstance mitigating responsibility and sentence; 
· Despite the law (part1, Art. 79 of the CC), some courts imposed an additional punishment on juveniles in the form of confiscation of property and failure to apply this was motivated by a lack of property or heavy financial condition of the juvenile. 

The following main reasons of the above weaknesses in the juvenile law enforcement practice were mentioned:

1) difficulties arising from application of the criminal and procedural criminal legislation by the law-enforcement agencies; 

2) some omissions; 

3) insufficient qualifications of specialists who execute juvenile justice;
4) a lack of adequate material and technical conditions.  

III. Status of Legislation of the Republic of Kazakhstan on Juvenile Criminal Proceedings as at 01.09. 2006

For the period from the beginning of implementation of the pilot project (June 2002) to September 2006, a number of laws were passed which are directly or indirectly relate to the juvenile criminal proceedings. 

1. The Law of the Republic of Kazakhstan dated July 9, 2004 No 591 On Precaution of Juvenile Delinquency and Prevention of Child Neglect and Homelessness was passed. It defines legal, economic and social foundations of the activities of state authorities on precaution of juvenile delinquency and prevention of child neglect and homelessness.  In connection with implementation of the project, the following is of great importance: 

· Article 11 “Centres of Temporary Isolation, Adaptation and Rehabilitation of Juveniles”, where it is stated that “1. Centres of Temporary Isolation, Adaptation and Rehabilitation of Juveniles (the “Centre”) shall be special institutions for children which are under supervision of the internal affairs agencies and which receive and temporarily keep juveniles 1) who committed socially dangerous acts before they attained the age of criminal discretion; 2) accused in commission of crimes in cases, when conditions of life and upbringing do not allow their further living at the previous place of residence;…2. The grounds for placement of juveniles to the Centre shall be: 1) a ruling of the criminal prosecution body approved by the public prosecutor, or a court ruling for juveniles stated in sub-items 1), 2) and 3) of item 1 of this Article”….  5. Juveniles stated in item 1 of this Article can be kept in the Centre not more than thirty days. A term within which juveniles stated in sub-items 2), 4) and 5) of item 1 of this Article are kept in the Centre can be extended for not more than six months for the only purpose of settling them down, ascertainment of parents or other legal representatives, or comprehensive investigation of the criminal case. Grounds for extension of the term of location of juveniles of these categories in the Centre shall be as follows:
1) ruling of the criminal prosecution body approved by the public prosecutor, or a court ruling for juveniles stated in sub-item 2) of item 1 of this Article”;
· Article 14 “Education Institutions With Particular Treatment” – “1. Education institutions with particular treatment shall be educational or medical-educational institutions aimed at ensuring upbringing, education and social rehabilitation of juveniles at the age from eleven to eighteen years old who committed socially dangerous acts with elements of crime, exempted from the criminal responsibility”.

2. Changes and amendments were made to Articles 34,37,50,65,70,71,72,75, 82,83,84,108,109,110,116,121,125,134,150,152,153,160,161,188,190,191,192,2671,285,286, 288,290,291,292,299,301,302,347,363,396,399,403,408,409,421,422,423,447,448,453,454,458,459,460,462-1,463,464,465,466,467,471 of the Procedural Criminal Code.

Special attention should be paid to the new content of the following provisions: 

· part 2 of Art. 70 of the PCC under which other persons can defend suspected, accused, defendant persons not instead of advocates, but together with advocates;

· part 3 of Art. 116 of the PCC under which evidence given by the suspected, accused person during a preliminary interrogation should not be used as a proof or a basis for accusation;

· part 1 of Art. 134 of the PCC under which a person should be interrogated during a period of not more than 3 hours form the moment of actual apprehension.

3. Changes and amendments were made to Articles 32,39,41,42,45,46, 48,49,53,58,59,62,63,64,67,70,71,72,79,81,84 of the General Part of the Criminal Code.  

Changes and amendments to the provisions of Section 6 “Criminal Responsibility of Juveniles” are of great importance. The provisions define types of punishments for juveniles (Art. 79 of the CC), conditions of exemption of juveniles from the criminal responsibility and punishment (Art. 81 of the CC), conditions of conditional early relief of juveniles from punishment (Art. 84 of the CC).

At the same time, a significant number of provisions, in the opinion of the Working Group, still require improvement. The matter concerns solution of problems of the legislative nature stated above (Section 2).

Based on the results of implementation of the project, we suppose to make changes and amendments to the following aspects of the CC:

· specification of categories of crimes on which criminal responsibility of juveniles is imposed;
· extension of opportunities for the use of conditional sentence for juveniles;
· extension of opportunities for the use of reconciliation with the injured and other grounds for exemption of juveniles from the criminal responsibility;
· extension of a list of punishments imposed on juveniles not related to deprivation of freedom.

Based on the requirements of sub-item 18.1 of the Pekingese Rules, it is necessary to study an issue relating to the legislative extension of pedagogical measures for the accused juveniles. Such measures, which can be use in combination with each other, include: 

a) care, guidance and supervision; 
b) probation; 
c) work for the welfare of the community; 
d) compensation and restitution; 
e) determinations on taking intermediate and other measures; 
f) determinations on participating in the group psychotherapy and other similar activities; 
g) determinations relating to fosterage, place of residence and other pedagogical measures. 

In addition, it is required to make changes and amendments to the PCC in the following directions:

1. Introduction of the provision on the performance of juvenile defence functions by the advocate only;

2. Introduction of the provision on the inadmissibility of contact of criminal prosecution employees with the apprehended juvenile before the first interrogation;

3. Additional procedural regulation of the conditions of maintenance of the apprehended juvenile before the first interrogation;        

4. Introduction of the provision on the necessity to hold a face-to-face and confidential meeting of the juvenile and a defence counsel before the first interrogation;

5. Change in Art. 490 of the PCC relating to placement of the juvenile in the special institution for children, requiring doing this only under the court ruling;
6. Introduction of the provision on the mandatory presentation of the results of the social and psychological research to the court, including recommended measures of rehabilitation nature, to be taken into account when sentencing;
7. Improvement of the legal regulation in relation to determination of restraints for juveniles;

8. Provision of the procedural status of a social employee;

9. Increase in the level of documentation of procedures performed during institution of the criminal case and criminal proceedings; 

10. Provision of a package of measures taken to defend juvenile injured, witness. 

A range of proposals of the Working Group on making changes and amendments to the Criminal and Procedural Criminal Codes of the Republic of Kazakhstan relating to juvenile criminal proceedings is set down in the Recommendations on the Improvement of Rules for Juvenile Justice prepared by the Working Group of the pilot project “Juvenile Justice in Kazakhstan”.

IV. Status of Juvenile Law Enforcement Practice in the Areas of Operation of the Pilot Project as at 01.09. 2006

Implementation of the project contributed to improve substantially juvenile criminal proceedings practice in the areas of its operation.

First of all, procedural activities of the project participants are carried out on conditions of strict compliance with the relevant provisions of the law.

Basic principles of juvenile justice are realized by the project participants at the psychological and operational levels. 

These principles include:

a) Well-being of the child.

The main purpose of the juvenile justice is well-being of the child who is in conflict with the law.

b) Predominantly Protective Orientation of the Juvenile Justice. 
A special protective legal regime for juveniles can be expressed in different forms:
-  
direct protectionism, i. е. exemption from the criminal responsibility, punishment, reduction of sentence stated in the respective Article of the Criminal Code because of adolescence in itself; special legal protection of some groups of juveniles in accordance with their age, taking into account general and special age of criminal discretion; procedural requirements of defence providing for confidentiality of the proceedings and participation of legal representatives of the juvenile; additional participation of legal representatives of the non-legal professions (e.g., teachers);
- 
special approach to application of measures of influence to the juvenile delinquents: priority of pedagogical effect; special attention of the court to the selection and realization of the regime of compulsory upbringing. 
c) Social Saturation of Juvenile Justice.
The core of this is wide use of non-legal special knowledge within the limits of juvenile justice. This also includes a requirement of special study of the social conditions of life, social and psychological signs of the juvenile’s personality in the criminal process. 
Unlike proceedings in the courts of general jurisdiction, where experts and specialists are also invited, juvenile justice is characterized by the social saturation of the whole judicial proceedings by information from the non-legal sources. We speak not only about participation of experts and specialists, but also about usage of information obtained by the court from organizations of the juvenile profile; 

d) Maximum Individualization of the Judicial Proceedings. 

Any juvenile proceedings should be individual. The criminal process should be centered around personality of the juvenile.
The above mentioned principles have been realized in a number of practical measures.

1. The most important innovation is functioning of the special group of protection consisting of advocates and social psychologists. This allows achieving the new, higher level of the provision of the juvenile with qualified legal assistance in the criminal process, which is proved by the following:
· advocates and social psychologists attended special training, where a level of professional knowledge and personal interest in working with juveniles were taken into account;
· advocates and social psychologists were trained under the special programme on the child rights, including knowledge of international provisions and standards, and psychology of juveniles;
· advocates and social psychologists make a single team designate to protect juveniles. At weekly meetings, the team discusses problematic issues, exchanges opinions and experience, elaborates a defending line and the best procedures and methods of working;
· advocates defend juveniles in the criminal process by agreement with legal representatives or according to appointment by the authority carrying out criminal process under the procedure specified in Art. 71 of the PCC RK. 
2. Time limits of participation of the advocate in the criminal process are extended. 

Under the project, the group of protection proceeds with work from the moment of actual apprehension of the juvenile. 
Therefore, the juvenile rights for immediate provision of defence are exercised in the period from the actual apprehension to the first interrogation. Psychological support, inadmissibility of contacts with law enforcement employees, isolation from the other apprehended in the special offices of RUVD is provided.

3. Observance of the requirement of the use of arrest for juveniles in case of grave crimes and felony and only in the exceptional cases. A matter relating to giving of sanction to arrest is considered with mandatory participation of the advocate. In each case the advocate should be present, when a matter relating to supervision of the juvenile is discussed. 

One of the objectives of the project, as stated in the Protocol of Intent
, is to use all opportunities provided by the laws of the RK in order to avoid a measure of restraint in the form of arrest, and а criminal sentence in the form of deprivation of freedom.

Before the commencement of the project, a measure of restraint in the form of arrest was applied in Auezov district of Almaty to 60% of juveniles accused in commission of crimes (in Karasay district of Almaty region – to 21,8 %). As a result of activities under the project, this figure was reduced to 39% in Auezov district (to 9% in Karasay).

This is conditioned by a number of reasons:

· As a result of application of a special measure of restraint – supervision. It should be noted that this measure of restraint was not virtually applied before the project. 

· When selecting a measure of restraint, investigators and public prosecutors became consider more thoroughly an opportunity of selecting measures of restraint for juveniles other than arrest.

· During the project, a measure of restraint in the form of arrest was selected in accordance with a special measure (Art.491, part 3 of the PCC RK) not simply in the case of suspicion of juveniles in the commission of the grave crime or felony, but only in the exceptional cases when arrest can not be avoided. 

· Two-third of the arrested juveniles were released from the court room because of imposition of punishment other than deprivation of freedom. Subsequently, this was taken into account by investigators and public prosecutors when selecting a measure of restraint.

· As a result of regular training of the project participants at training courses and workshops on international regulations and standards on this matter.

· Opportunities were used to place the juvenile to the special institution for children CVIARN (Art. 490 of the PCC RK).
Before the commencement of the project, the special institution for children has never been used in Almaty for placement of the accused juveniles who could not be left at the previous place of residence because of conditions of life and upbringing. Earlier, arrest was chosen for such juveniles. As an experiment, the Recommendations
 suggested to use CVIARN as a special institution for the suspected or accused juveniles. 

The project proved that this experience is positive and special institution for children should be established. However, further use of CVIARN for this purpose seems to be troublesome because maintenance of juveniles in CVIARN does not correspond to the purpose of this institution.

The project established wrongfulness of selection of such measure of restraint for juveniles as recognizance not to leave, provided for adults. The law stipulates a special measure for juveniles to be alternative to arrest – supervision (Art.147 of the PCC RK).

The project drew attention of police officers and employees of the Public Prosecutor’s Office to the correct interpretation of Art 491, part 3 of the PCC RK when considering a measure of restraint in the form of arrest. 

4. A preliminary hearing was held for all criminal cases of the juvenile defendants. Experience showed that this stage of the judicial proceedings is necessary, when considering juvenile cases. 

In this case, the court has an opportunity:

· to know better personality of the juvenile as a result of direct contact,
· to check whether information on the juvenile defendant is sufficient in the materials of the criminal case,
· to terminate proceedings at the earlier stage of the judicial procedure,
· to determine tactics of the criminal process, based on the peculiarities of the juvenile’s personality, etc.

5. In order to meet the requirements of Art. 481 of the PCC RK and Art. 40 of the Convention on the Child’s Rights, the group of protection prepares a social enquiry report consisting of three sections: position in the family, education and personal characteristic. Each of the sections reflects a definite side of the juveniles’ life. The social enquiry report is based on such documents as references from the school, neighbors, relatives, friends and the results of observations and conversations with the juvenile.  Words of the juvenile himself are also included. This is very important because during judicial proceedings the child will be agitated and hardly be able to express his thoughts intelligibly and steadily.

6. Participants of the project make efforts to use to the maximum potential of the legislation aimed at protecting juveniles. 

To this end, there are the following opportunities: 

- sending of the juvenile to the place of deprivation of freedom in the exceptional cases; 

- exemption from the criminal responsibility and sentence; 

- application of conciliatory procedures; 

- imposition of punishment not related to isolation from the society. 

In view of this, opportunities described in Art. 63, 67, 81, 82 of the CC RK can be used more widely.

7. One of the objectives of the project is more widely application of coercive actions of pedagogical effect to juveniles (Art. 82 of the CC RK), as an alternative to the criminal sentence. 

Although such measures were not virtually applied during the first years of implementation of the project, today positive practice is formed in this direction. The courts applied such pedagogical measures as supervision of the juvenile by parents, limitation of leisure time in the evening in the places of entertainment and relaxation, imposition of obligation to finish school successfully. In doing so, the courts applied several types of coercive actions of pedagogical effect, which seems to be more efficient.            

At the same time, experience of the project shows that there are issues that require special attention. 

1. Juveniles apprehended on suspicion in the commission of crime are delivered at the police station. They are asked time and again about what they are suspected in at the place of apprehension, on the way to the police station, in RUVD by the police officers from a field service officer to a duty operating executive. Main questions are whether he did it, how and with whom. Sometimes the juvenile writes his explanations in the explanatory note, as requested by the police officers. The explanatory note is not criminal evidence and can not be attached to the criminal case. However, in fact, explanations are taken from the juvenile before the first interrogation and appearance of the advocate. Subsequently, it would be difficult for him to change evidence due to infant age. 

It should be noted that the law does not permit performance of inquiry for juvenile cases. It means that only investigator can work with the apprehended, and only in accordance with the law. 

Under the project, in accordance with the Recommendations, employees of the internal affairs agencies should refrain from talking with juveniles about crime under investigation in absence of the advocate and social psychologist. However, it is difficult to change the existing practice.

2. A certain obstacle is caused by the fact that the law does not specify a procedural status of the social psychologist of the group of protection.  
Our proposals on this matter are described in the recommendations.

3. After a judgment of conviction is imposed on the juvenile, work with him under the project is terminated and he remains to be registered with the internal affairs agencies for juvenile cases, or with the criminal and executive inspections in case of conviction without deprivation of freedom. 

For the purpose of non-admission of the repeated relapse into crime and correction of the juvenile’s behavior, it is necessary to create a system of social support of the juvenile. Such system will ensure provision of the social, moral, psychological assistance to the juvenile not only within the criminal justice, but also at the stage of re-socialization.  
4. Some weaknesses are connected with the selection of a measure of restraint for juveniles: 

a) Art.  139 of the PCC RK requires that selection of a measure of restraint at the stage of preliminary investigation is based on sufficient grounds to think that the juvenile will disappear, prevent investigation or commit a new crime. No such sufficient grounds were given by the investigatory agencies in the ruling on the selection of a measure of restraint. 

Recommendation of the project required to state facts confirming that the juvenile will disappear, commit a new crime or prevent investigation. There are no such rulings “with sufficient grounds to think”. 
b) In accordance with Art. 491 of the PCC, a measure of restraint in the form of arrest can be applied to juveniles only in the exceptional cases if they are suspected in the commission of the grave crime or felony and if there are grounds stated in Art. 150 of the PCC. A maximum term of their detention in custody can not exceed six months. 

The law enforcement bodies interpreted this provision in such a manner that all cases where juveniles were suspected in the commission of the grave crime or felony deemed to be an exceptional case in which arrest should be applied. The provision of the law has a different sense: arrest can be applied for juveniles when they are suspected in the commission of the grave crime or felony and only in the exceptional cases. 

Therefore, exceptional cases – these are additional conditions for arrest. No list of exceptional cases is given in the law, so an investigator has an opportunity to assess independently circumstances of the case, but he should necessarily indicate these exceptional cases upon selection of a measure of restraint.

c) There were instances of unreasonable application of arrest and excess of accusation.  Upon initial indictment of the juvenile, the prosecuting agencies sometimes deliberately exceed accusation and selected arrest as a measure of restraint. A reason for such actions was desire to secure appearance of the juvenile to the investigator.   

More than once judges reduced accusation and exempted juveniles from the criminal responsibility because of conciliation of the parties. Juveniles were under arrest frequently than it was justified. Each second juvenile under arrest was exempted by the court from the criminal responsibility or a sentence not related to the deprivation of freedom.

5. In some instances rights of juveniles were violated. During the first three hours after actual apprehension of the suspected juvenile, police officers considered it necessary to use this time for the solution of the criminal case. The law provides 60 days for this purpose. The first hours after apprehension are provided by the law to determine a measure of restraint, not to carry out investigatory actions (interrogation of the suspected). 

At the beginning of the project, police officers were dissatisfied because of impossibility to interrogate juveniles before selection of the measure of restraint and sometimes initiation of proceedings. As a special group pf protection of juveniles worked in the project, they used first hours after apprehension for confidential conversation. This also prevented the police officers from “working” with the apprehended juvenile.  
6. With a view to exercise the juvenile right for qualified legal assistance, in particular, for a confidential conversation, special rooms were established in the police stations of Auezov district of Almaty. The rooms were equipped with furniture, bedding, TV set, utensils, electric kettle.  The rooms for juveniles should differ from the other rooms of the police station. This is necessary so that the juvenile can take his ease and communicate with the advocate and social psychologist in confidence.

However, these rooms were not always used during the project. Frequently, it is convenient for the investigator to have the juvenile “at hand” in his room or in the room of the operating executive.

7. It is required to increase quality of consideration of criminal cases in the court. 

Some petitions for appeal indicate that psychology of the juvenile participant of the proceedings is taken into account insufficiently (substance of legal proceedings is not explained, incorrect treatment is admitted, nervous atmosphere in the court negatively affects the progress and pedagogic effect of the judicial proceedings).

8. The courts rarely used an opportunity of exemption of the juvenile from the criminal responsibility or criminal sentence (Art. 81-82 of the CC).

When realizing the project’s Recommendations on the more wide use by the courts of punishments other than deprivation of freedom, in particular, coercive actions of pedagogical effect, and development of the mechanism of application of Articles 81 and 82 of the CC RK, participants of the project examines reasons for non-application by the courts of this provision. 

The project found out that extremely rare application of Article 81 of the CC RK by the courts is explained by:

· the category of criminal cases considered by the courts. 


Approximately 70% of cases considered by the courts are cases on the grave crimes and felony committed by juveniles. Usually, cases on the insignificant gravity do not reach the court. As to the juveniles committed crimes of average gravity, almost all cases were terminated because of reconciliation with the injured. 

· the limitation of application of this Article in case of repeated crime and repeated conviction
Article 81 of the CC RK can only be applied to juveniles who committed crimes of insignificant gravity and, for the first time, crimes of average gravity, or convicted for the crimes of insignificant gravity and, for the first time, crimes of average gravity, or repeatedly convicted.

Therefore, the law prohibits applying coercive actions of pedagogical effect to juveniles who repeatedly committed crimes of average gravity.

However, experience of the project showed that repeated commitment of crimes among juveniles may be rather connected with peculiarities of their age than with a malicious desire to breach the law.

In this regard, it is required to review grounds for application of Article 81 of the CC RK.

In case of repeated commitment of crimes of average gravity, it is necessary to provide an opportunity of exemption of the juvenile from punishment with application of more strict coercive actions of pedagogical effect. 

For example, if in the first case a warning, supervision by parents is applied, in the second time it would be required to place the juvenile to the special educational or medical-educational institution. At present, RCPT in Almaty obtained status of a special educational institution, where children can be delivered according to the court decision.

Essentially, juveniles commit crimes of the property nature (60-80%), including open larceny related to the grave crimes. In fact, such crimes are not socially dangerous (open occupation of mobile phones among peers with force or threat of violence - pushed, snatched out, knocked). Currently, Article 81 of the CC RK is not applied to juveniles who committed such crimes.      

In the meanwhile, application of measures of pedagogical effect for such grave crimes would meet international standards on the priority of well-being of the child who is in conflict with the law. 

In addition, it would be required that authorities which execute a court decision on application of the coercive actions of pedagogical effect periodically report to the court on the progress of execution of a sentence or a ruling of the court. This would increase responsibility of such authorities for execution of court decisions and they would not be formal. If such courts for juvenile cases are established, a post of social employee would be required. 

For example, there are agencies in Poland and Russia (by experiment) where work on re-education, rehabilitation, re-socialization of the convicted juveniles who are exempt from the criminal responsibility is performed by the social employees. Together with the other pedagogical measures, transfer of the juvenile under control of the adviser is also provided in Poland. Advisers work not only with juveniles, but with some parents under the special preventive programme and are included in staff of the court.   
9. In some cases imposition of punishment not related to deprivation of freedom is insufficiently motivated. No circumstances that do not allow imposing another type of punishment are described in the court decision.

10. Judges differently apply the rules for imposition of punishment stipulated in part 5 of Art. 64 of the CC. 

According to part 5 of Art. 64 of the CC, if a probationer commits a deliberate crime of average gravity, a grave crime or felony during the probation period, the court shall reverse a conditional sentence and impose punishment in accordance with the rules stipulated in Art.60 of the CC (cumulative sentence). 

By implication of this law, under the described circumstances, reversal of the conditional sentence and imposition of punishment in accordance with the cumulative sentence rules is mandatory.

In cases when a juvenile probationer commits a deliberate crime of average gravity or a grave crime during the probation period, the courts did not always reverse a conditional sentence and imposed punishment for the second crime, not according to the cumulative sentence principle.
11. It is required to increase quality of preparation of judicial documents on juvenile crime cases, especially, in relation to justification of the court conclusions and decisions. It is necessary to seek that the court decision on the juvenile case differs from the court decision on accusation of the adult. To this effect, it would be required to use special provisions of the law and international provisions more effectively and individualize to the maximum the judicial proceedings.  

A range of proposals of the Working Group on practice of juvenile criminal proceedings is set down in the Recommendations on the Improvement of Rules for Juvenile Justice prepared by the Working Group of the pilot project “Juvenile Justice in Kazakhstan”.
.

V. Quantitative and Qualitative Indicators of the Project
For the period of operation of the project, criminal proceeding in accordance with the Recommendations was executed in relation to approximately 500 juveniles. 

1. Quantitative Indicators 
Relying on the Kazakhstani legislation and the Convention on the Child’s Rights and other provisions of international law, the project pointed out the following positive results.

1. Reduction of a number of juveniles delivered to the police station for whom a criminal case was initiated as a result of application of maximum opportunities in order to deprive the child of the experience of contact with  the criminal and legal system (see footnote 10);  (Of 485 cases of the delivery of juveniles to the police station, criminal cases were not initiated in relation to 143)
2. Provision of services of the qualified advocate-defender who is specialized on juvenile cases on a round-the-clock-basis from the moment of actual apprehension, for 100% of juvenile cases, where project advocates were informed of apprehension.

3. Promotion of dignity and self-respect of each child - suspected / accused – with the help of the defence counsel - social psychologist acting on the basis of Article 40 of the Convention on the Child’s Rights,
 for 100% of cases, where the group of protection was informed.

4. Explanation of rights to each apprehended juvenile.

5. Reduction of a number of the accused juveniles for whom a measure of restraint was applied in the form of arrest.
 (Of 485 juveniles, 68 persons were arrested) 

6. Use of the mechanism of reconciliation with the injured as a basis for refusal from initiating a criminal case. 
  (Of 147 cases, initiation of criminal cases was refused for 65 juveniles)
7. In relation to a great number of cases, criminal prosecution was terminated at the stage of investigation.
 (Of 345 juveniles for whom criminal cases were initiated, criminal prosecution was terminated in relation to 131 juveniles)
8. Increase in a number of cases, when accusation was mitigated as a result of thorough review of circumstances of each criminal case on the basis of peculiarities of each case and personality of each accused person in connection with conciliation or change for a less grave Article of the CC RK.
 (Of 131 juveniles whose cases achieved judicial examination, sentence was mitigated in relation to 115 juveniles: criminal case was terminated in relation to 34 juveniles; sentence not related to deprivation of freedom was imposed on 59 juveniles; actions were re-qualified for a less grave Article in relation to 14 juveniles; 8 juveniles were exempt from punishment.)

9. Increase in instances of application of types of punishment not related to deprivation of freedom.
 (Of 91 juveniles for whom a sentence was imposed, 61 juveniles obtained a sentence not related to deprivation of freedom) See footnote 10. 
10. No one interrogation was made at night in the pilot areas; a number of juveniles apprehended during night time was substantially reduced.  In 2003, approximately 30% of all accused / suspected juveniles were apprehended at night in comparison with data of 2006, when till August about 9% of all apprehended juveniles were apprehended during night time.
2. Qualitative Indicators 

Specialization of employees of the law enforcement bodies and courts and defence counsels had a positive effect on the quality of work of all participant of the Project.  
1. Investigators, paying attention to the juvenile cases, make efforts to investigate them as soon as possible.  Accordingly, overwhelming majority of children was let go home without a long contact with atmosphere of the police station.  They study factual circumstances of each case and personality of the juvenile more thoroughly, which affects quality of investigation. 
2. Public prosecutors emphasize a category of cases relating to accusation of juveniles which requires a special attention.  When examining circumstances of the case and the juvenile’s personality and making a decision on a measure of restraint, they refrain from arrest more frequently.   

3. Judges examine circumstances of each case and personality of each defendant more thoroughly and in most cases they take all possible measures so that a child will not be deprived of freedom as a result of judicial proceedings.  Frequently, they became apply Article 81 of the CC RK concerning exemption of the juvenile from criminal responsibility with application of pedagogical measures.

4. Group of protection of the rights of juveniles consists of the advocates and social psychologists selected on a competitive basis. Ensuring daily and twenty-four-hour protection of rights of the apprehended juveniles, they guarantee practical execution of juvenile justice principles relating to the special protection of the child and support of his “feeling of dignity and significance”.
  

In accordance with Kazakhstani legislation, a meeting between a defense-side and a juvenile is held for each case. Advocates frequently use all legal opportunities for better protection of juveniles regardless of whether they work by agreement with his parents or under procedure specified by Art. 71 of the PCC RK.  

In the interests of protection of the juvenile and his feeling of dignity and significance, and in the interests of a fair process, social employees prepare a social enquiry report, where they give an individual and many-sided character of the child. They connect each fact stated in the social enquiry report with a specific source of information or a separate document.  

The social enquiry report is submitted by the defence-side beforehand, predominantly before consideration of case in the main court session, to the accusation-side and the court. 

5. Contentiousness of the parties is more active; equality of the parties became a real fact of the proceedings, which helps the court to make an unprejudiced decision on the basis of the full volume of evidences submitted by both parties, as provided in Art. 23 of the PCC RK.

6. Mechanism of cooperation at the local and national levels shows how relationship between all parties is extremely important to ensure observance of the child’s rights in everyday practice.  A comprehensive examination by the Expert Council and the Working Group of issues relating to juvenile justice and feedback between them and executors is an integral factor of the successful law enforcement practice for protection and observance of the rights of juveniles.
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� Information from the Project Administration obtained during monitoring.


� 400 juveniles were apprehended during implementation of the project.


� See footnote 3  above.
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� UN Convention on the Child’s Rights, Art. 37(b): “Arrest, apprehension or imprisonment of the child shall be carried out according to the law and shall be used as an extremely measure and during the shortest period of time…»
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