APPENDIX 2

Changes and Amendments Proposed by the Working Group of the Project “Juvenile Justice in Kazakhstan”

in the Criminal Code of the Republic of Kazakhstan 

	№
	Effective legislation
	Proposed changes
	Ground

	1.
	Article 15. Age of Criminal Discretion

2. Persons aged fourteen years old by the time of commission of a crime shall be exposed to criminal responsibility for murder (Article 96), intended infliction of heavy injury to health (Article 103), intended infliction of injury to health of average gravity under the aggravating circumstances (Article 104, part two), sexual assault (Article 120), violent acts of the sexual nature (Article 121), kidnapping (Article 125), theft (Article 175), robbery (Article 178), brigandage (Article 179), extortion (Article  181), unlawful acquisition of a motor car or other transport vehicle with no intent to steal under the aggravating circumstances (Article 185, parts two, three, four), intended destruction or damage to property under the aggravating circumstances (Article 187, parts two, three), terrorism (Article  233), hostage taking (Article  234), knowingly wrongful communication about the act of terrorism (Article  242), theft or  extortion of weapons, ammunition, explosive substances and explosive devices (Article  255), hooliganism  under the aggravating circumstances (Article 257, parts two, three), vandalism (Article  258), theft or  extortion of narcotic drugs or psychotropic substances (Article  260), desecration of bodies of dead people and burial places under the aggravating circumstances (Article 275, part two), intended making transport vehicles or means of communication useless (Article 299). 


	To exclude part one of Article 175, part one of Article 178, part one of Article 181, Article 242 of the CC in part two of Article 15.  


	It is proposed that non-adults be exposed to criminal responsibility for criminal acts of average gravity as from sixteen years old. Any injury inflicted by the wrongful act of the non-adult who did not attain age of criminal discretion for the commission of crimes of average gravity should be compensated by parents (adoptive parents) or tutors according to Article 926 of the Civil Code.

	2.
	Article 63. Conditional Sentence
1. If, after the sentence is given in the form of corrective work, military service limitations, deprivation of freedom or detention in the disciplinary military unit, the court came to the conclusion that correctional rehabilitation of the convicted person is possible without service of sentence, it shall resolve to consider the imposed sentence as conditional.   

3. When imposing the conditional sentence, the court shall set a probation period, within which the convicted person should prove his rehabilitation by his behavior. The probation period shall be from one to three years.


	1). To amend part one of Article 63 of the CC as follows: “The court should unexceptionally consider an opportunity of imposition of the conditional sentence on the non-adult committed a crime, irrespective of its gravity”.

OPTION: 

1). To amend part one of Article 63 of the CC as follows: “The court should consider an opportunity of imposition of the conditional sentence on the non-adult committed a crime for the first time, irrespective of its gravity”.

2). To amend part three of Article 63 of the CC as follows: “and with respect to non-adults – from three months to one year”.

3). To amend Article 63 of the CC with part 4-1 as follows: “In case of the commission of a crime by the non-adult probationer during a probation period, except for felony and crimes entailing grave consequences, an issue relating to the reversal of the conditional sentence shall be considered by the court when a new sentence is prescribed”.
	Children become hostages of the once imposed conditional sentence. In case of the commission of a new crime, a real sentence is threatened to them. At the same time, age of adolescence makes it possible to commit thoughtless actions more than once because of the feeling of false self-affirmation or comradeship. We consider it possible to apply conditional sentence repeatedly. Judges believe that it is not necessary to reduce a probation period as this period allows carrying out certain control and supervision of the probationer, taking pedagogical measures towards the non-adult, and providing social and rehabilitation assistance. It is necessary to develop the system enabling to provide the non-adult with such assistance, attract general public to these activities, etc.

Article 63 of the CC does not stipulate any limitation of the conditional sentence by category of crimes.

According to the requirements of the international rules relating to non-adults ratified by the Republic of Kazakhstan, deprivation of freedom in relation to non-adults is admitted as an exceptional measure.

In accordance with part 4 of Article 64 of the CC, the court shall have the right to decide whether conditional sentence should be reversed or retained when a new sentence is prescribed for the new crime in case if the probationer committed a crime carelessly or an intended crime of insignificant gravity during a probation period.

Practical experience shows that it would be fairly to apply these rules to non-adults too when they repeatedly commit any crimes, except for felony and crimes entailing grave consequences. 

Application to non-adults of the rules stipulated by part 5 of Art. 63 of the CC relating to the reversal of the conditional sentence and sentencing on the basis of Art.60 of the CC RK conflicts with the requirements of Art.13, part 4 of the CC RK stating that convictions for crimes committed by the person at the age under 18 are not taken into account when repeated commission is recognized.

The rules of part 5 of Art.63 of the CC are based on the repeated commission of crimes.

In addition, reversal of the conditional sentence and sentencing on the basis of the cumulative sentence principle results in deprivation of freedom for a period more than under the first sentence, i.e. a sufficiently long term of sentence is prescribed to the non-adult who is sent to the institution of confinement for the first time, which does not meet the international principle stipulated in the Minimum Standard Rules relating to juvenile justice and the UN Rules relating to the protection of imprisoned non-adults, stating that placement of the non-adult in any correctional institution should always be an extreme measure applied during a minimally required period.

In accordance with item 19.1 of the Minimum Standard Rules relating to juvenile justice (Pekingese Rules), placement of the non-adult in any correctional institution should always be an extreme measure applied during a minimally required period. According to tem 28.1 of this document, conditional release from the correctional institution is applied by the relevant authorities on such substantial scale as possible and as soon as possible.

Because of psychophysiological peculiarities of the non-adult, a repeated crime is not an indicator of his conscious unlawful behavior and can be conditioned by the following reasons:

· instability of physiological mechanisms of self-control;

· a lack of deep perception of his own actions;

· development of self-consciousness (false feeling of maturity, self-affirmation, maximalism, etc.).   

	3.


	Article 67. Exemption from Criminal Responsibility because of Reconciliation With the Injured

2. A person committed a crime of average gravity can be exempted from criminal responsibility if he is reconciled with the injured and compensated for the inflicted damage.
	In part two of Article 67 of the CC the words “of average gravity” should be amended as follows: “and also a non-adult committed a crime of insignificant, average gravity or a grave crime not connected with death or heavy injury to health” and so on, and so forth.


	In relation to non-adults, it is necessary to extend an opportunity of exemption from criminal responsibility because of reconciliation with the injured. 

	4.
	Article 79. Types of Sentences for Non-Adults
2. A penalty shall be imposed only if a convicted non-adult has independent earnings or property on which a penalty can be imposed. The penalty shall be imposed in the amount from ten to five hundred monthly index factors or in the amount of wages or other income of the convicted non-adult for the period from two weeks to six months.

7. Deprivation of freedom can be prescribed for the non-adult for the period of not more than ten years, or twelve years for a crime under the aggravating circumstances or for cumulative crime, one of which is a crime under the aggravating circumstances. Deprivation of freedom shall not be prescribed for persons who committed crimes of insignificant gravity for the first time at the age from fourteen to eighteen years old and crimes of average gravity at the age from fourteen to sixteen years old.

Article 48 of the CC RK should be appropriately amended.
	а). In part two of Article 79 the words “can be imposed” should be amended as follows: “or if his parents (adoptive parents) or tutors give their consent to pay the penalty”. 

б). The first sentence of part seven of Article 79 should be amended as follows: “No lower limit of the term of deprivation of freedom shall be established for non-adults”. 
	а). Under the current legislation, if a non-adult does not have independent earnings or property on which a penalty can be imposed and there is no chance to apply punishment in the form of a penalty, the court can not apply this punishment and should apply a more severe punishment that a penalty. This leads to discrimination of non-adults depending on whether they have independent earnings or not.

б). Minimization of the lower limit of sentencing in the form of deprivation of freedom for non-adults is a good opportunity for discrimination in sentencing by the court. This measure complies with item 19.1 of the Minimum Standard Rules relating to juvenile justice (Pekingese Rules), under which placement of the non-adult in any correctional institution should always be an extreme measure applied during a minimally required period.

Sanctions of the Criminal Code for the crimes committed by non-adults should substantially differ from sentences for adults.

Reduction of the lower limit of sentencing in the form of deprivation of freedom for non-adults to 6 months will give a good opportunity for the court to select a fairer sentence for the non-adult, based on peculiarities of his personality and circumstances of the case.

The Minimum Standard Rules (Pekingese Rules) relating to juvenile justice and the UN Rules relating to the protection of imprisoned non-adults stipulate a principle under which placement of the non-adult in any correctional institution should always be an extreme measure applied during a minimally required period.

In addition, according to Art. 5.1 of the Minimum Standard Rules, a system of juvenile justice should be primarily oriented to well-being of the non-adult and ensuring that any measures of influence on the juvenile offenders are always commensurable with peculiarities of the offender’s personality and circumstances of the offence.

In view of this, we propose to exclude a lower limit of the term of deprivation of freedom for non-adults at all. If sentencing other than deprivation of freedom is impossible for the non-adult, deprivation of freedom can be applied in the exclusive cases for the maximum short period beginning from some days, one month …, as any isolation of the non-adult from the society does not have a positive effect as yet, especially keeping in colonies over a long period of time.  



	5.

6.

7.
	Article 81. Exemption of Non-Adults From Criminal Responsibility and Sentencing

1. A non-adult who committed a crime of insignificant gravity or who committed a crime of average gravity for the first time can be exempted from criminal responsibility by the court, if it is ascertain that its correctional rehabilitation is possible without bringing him to the criminal responsibility. In this case, coercive actions of the pedagogical effect can be applied to him, as stipulated by Article 82 of the present Code.

Art.82 of the CC RK Application of Pedagogical Measures

Art. 87 of the CC RK. In the exceptional cases, based on the nature of the committed action and a personality, the court can apply provisions of this section to persons who committed a crime at the age from 18 to 20 years old…


	To exclude the words “for the first time” in part one of Article 81.

To amend Article 82 with a new part as follows:  “When determining types of coercive actions of pedagogical effect, the other measures can be selected that are not stipulated by part 1 of this Article.

Part 2 to be considered as part 3”.

To EXCLUDE the words “In the exceptional cases”.

To read Art. 87 as follows:

Based on the nature of the committed action and a personality, the court can apply provisions of this section to persons who committed a crime at the age from 18 to 20 years old.


	Because of psychophysiological peculiarities of the non-adult, a repeated crime is not an indicator of his conscious unlawful behavior and can be conditioned by the following reasons:

-instability of physiological mechanisms of self-control;

-a lack of deep perception of his own actions;

-development of self-consciousness (false feeling of maturity, self-affirmation, maximalism, etc.).

In cases of commitment of grave crimes by non-adults, an amendment to the law will give an opportunity of exemption from criminal responsibility and sentencing for commission of grave crimes in the absence of grave consequences.

Exclusion of the words “for the first time” from Art. 81 of the CC gives the court an opportunity to apply Art. 81 of the CC RK to non-adults who repeatedly committed crimes of insignificant and average gravity.

Because of psychophysiological peculiarities of adolescence, a repeated offence (second offence) is not an indicator of his conscious behavior (act, action). 

 This is connected with such peculiarities as:

 1. A process of instability of physiological mechanisms of control (excitation, inhibition, switching, instantaneous control). 

2. A lack of deep reflexion in respect of own actions. 

3. Development of self-consciousness (self-affirmation, morals, ethics, maximalism, false feeling of maturity)

To extend pedagogical measures on the basis of a specific situation. 

To extend an opportunity of application of the more humane punishment.

 


