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1 LEGAL SOURCES AND DIVISION OF RESPONSIBILITY WITHIN THE STATE
Currently in Bosnia and Herzegovina (BiH) there are many laws on different levels governing the treatment of children without parental care, temporarily separated children and children living in institutions. BiH Constitution devolves social issues to the level of the Entities and has no reference to family and child protection issues. Thus, there is no state legislature concerning treatment of children without parental care. For a long time there was no national policy concerning children as well. Only in 2002 the NATIONAL ACTION PLAN FOR CHILDREN FOR BOSNIA AND HERZEGOVINA 2002-2010 was endorsed by the Council of Ministers of BiH. In particular, it includes development and provision of greater support to alternative forms of care for children without parental care, as well as acceleration of legislative reform. With the aim of monitoring the implementation of the Action Plan, the Council of Ministers of BiH, by its Decision, established a permanent body at the level of the State - the Council for Children of Bosnia and Herzegovina.
According to the Constitution of the Federation of BiH (FBiH) the Federation Government and the Cantons have joint responsibilities for social welfare policy. In 1999 the Parliament of FBiH adopted the Law on the basis of social welfare, protection of civilian war victims and families with children. This Law gives a definition of children without parental care, neglected children, grossly neglected children and children whose development is hindered due to family circumstances and regulates such forms of their placement as foster families and institutions. Supervision over the implementation of this Law and the Federation regulations passed for its implementation, as well as on the professional activities of the institutions established by the Federation, is the responsibility of the Federation ministry of Labor and Social Policy. The Law provides that competent Cantonal authorities, in accordance with the Constitution and this Law, regulate in more detail the activities of social protection by enacting cantonal laws on this issue within three months of adoption of the Federation Law. However, at the moment, only eight out of the ten Cantons enacted such laws. Supervision over the implementation of the laws, other regulations and general acts of Cantons as well as over the professional activities of the institutions established by municipalities or Cantons, are done by the Cantonal body in charge in the area of social protection and protection of families.

The RS Law on social welfare was adopted in 1993 and then amended in 1996. This Law has similar provisions concerning children without parental care and their placement into institutions and foster families as the Federation Law. It also defines the status of the Centers for Social Work (CSW). The Law provides that the Republic and municipalities are bearers of social welfare in their respective area. The Republic determines the social welfare system, basic rights of social welfare, beneficiaries, provides material assistance, and takes care of development of social welfare in accordance with economic and social policy. The RS Ministry of Health and Social Policy is in charge of the above mentioned issues. According to this Law, the municipality passes a program of social welfare on the basis of the analysis of social situation in the respective municipality and directs the work of social welfare institutions. There is also one more law in this field in RS, a rather chaotic and eclectic one: the Law on child protection, adopted in 2002. It includes some provisions about pre-school education for children without parental care and special institution for this. 

In the Brcko District there are newly adopted Law on Social Welfare and Law on Child Protection, modelled from the respective Laws of RS.

Family law issues are also under the jurisdiction of BiH Entities. Therefore, each Entity has its own Family Law. In the FBiH, as well as in Brcko District, the Family Law of the former Socialist Republic (SR) of BiH of 1979 (in FBiH amended in 1989 and 1998) is in force. This law provides for two forms of alternative care for children: adoption and guardianship. At the same time the Law imposes the supervision functions on the guardianship bodies – Centers for Social Work. In 2002 a new Family Law in RS was adopted. However, there are no major differences between both Entity Family Laws on these particular issues, except more detailed provisions in the latter regarding supervision by the guardianship bodies. The Federal Ministry of Justice is working on a draft of a new Family Law, modeled on the Family Law of Croatia (1998). This draft has a considerable amount of positive changes. There is a separate chapter on the rights of the child; much more detailed provisions on the forms of upbringing of children without parental care; penal charges for violation of the Law and procedural provisions. One of the disadvantages of this draft is its language: it consists of terminology, which differs a lot from that of the old Law. It can lead to the lack of continuity between two Laws and legal confusion.
In 1993 BiH ratified the Convention on the Rights of the Child (CRC). Moreover, the Convention is included into Annex I of the BiH Constitution “to be applied in BiH”. However, the BiH Constitution says neither about the way of application (direct or due to enactment of domestic law), nor about priority in the case of conflict with domestic law. Only the FBiH Constitution gives a possibility of direct application of the Convention stating that ratified treaties become incorporated into Federation law and have prevalence in case of conflict with domestic law. But it is not sufficient for the provisions of the Convention to be applied. Its particular provisions should be implemented in all branches of law. And for the moment they are far from being fully implemented.

Among international standards on adoption there are the Hague Convention on protection of children and cooperation in respect of inter-country adoption of 1993 and the European Convention on the adoption of children of 1968 (BiH is not a Party to neither of them) which will be considered.
2 DEFINITIONS

The definition of children without parental care is given in the respective Entity Laws on Social Welfare.

	FBiH Law on the basis of social welfare, protection of civilian war victims and families with children
	RS Law on Social Welfare
	Brcko District Law on Social Welfare

	Child without parental care is a child:
- without both parents,

-of unknown parents, 

-abandoned by parents 
- deprived of parental rights or whose parental rights are limited (Article13).
	Minor without parental care is a person:
- without parents,

-abandoned by parents,

-whose parents are not able to provide full care because they were deprived of parental rights or their parental rights were limited (Article 11).
	Minor child without parental care is a person:

-without both parents;

- whose parents are unknown;

- abandoned by parents;

- whose parents are deprived of parental rights or their parental rights were limited (Article 12).


All three Laws specify almost the same criteria, but the Brcko Law gives the most comprehensive one. 


The Family Laws do not give any special definition of the children without parental care. However, it is implied in the provisions concerning reasons for placement of children under guardianship. Such reasons are: 

	RS FL
	FBiH FL
	FBiH FL draft

	1) parents died, missing or unknown, or whose place of residence has been unknown for more than one year,

2) parents are deprived of parental rights,

3) parents lack of their legal capacity,

4) parents have been neglecting the child,

5) parents are absent and unable to take regular care of their children(Article 201).
	1) parents died, missing or unknown, or whose place of residence has been unknown for more than one year,

2) parents are deprived of parental rights,

3) parents lack of their legal capacity,

4) parents have been neglecting the child,

5) parents are absent and unable to take regular care of their children(Article 198).
	1) parents died, missing or unknown, or whose place of residence has been unknown for more than 3 months,

2) parents are deprived of parental rights,

3) parents lack of their legal capacity,

4) parents are absent and unable to take regular care of their children(Article 186).



Thus, the provisions of the Family Laws are more detailed than those of the Laws on Social Welfare. The definition of children without parental care, encompassing all criteria mentioned above, should be clearly specified in the body of the Family Laws.

There is no definition of temporary separated children in the law. However, there is a category of children, whose development is hindered due to family circumstances, who could be subject to temporary separation.

	FBiH Law on the basis of social welfare, protection of civilian war victims and families with children
	RS Law on Social Welfare
	Brcko District Law on Social Welfare

	A child whose development is hindered by family circumstances is a child whose parents, due to unsettled family relations or financial problems, are unable to provide the child with normal conditions for correct upbringing, physical and mental development (Article 13).
	A minor whose development is hindered by family circumstances is a child whose parents, due to unsettled family relations or financial problems, are unable to provide the child with normal conditions for correct upbringing, physical and mental development (Article 13).
	A minor whose development is hindered by family circumstances is a child whose parents, due to unsettled family relations, maltreatment or financial problems, are unable to provide the child with normal conditions for correct upbringing, physical and mental development (Article 15).


But still there is no distinct difference between these two categories that is illustrated in a provision of RS Law on Social Welfare: home for children and youth provides care for children without parental care and children whose development is hindered by family circumstances, as well as conditions for return into their own family or placement into adoptive or foster family, or until habilitation for independent life (Article 61).

The law does not explicitly provide for the right of the child to have a family. It is important that this right be included into the list of child’s rights, provided by the law, since it gives priority to family placement of a child without parental care.

According to the law, children have the right to live together with their parents (art.84 FBiH FL, 81 RS FL, 127 Draft FBiH FL). If some justifiable interests of children or parents require so, children can live separately from their parents (art. 84 FBiH FL, 81 RS FL). There are three forms of placement for children without parental care: adoption, guardianship and foster care.
3 ADOPTION

Adoption is a legal means by which a child becomes a member of a family different from his birth family. Once a decision on adoption has been made, the adoptive parents gain the same rights and responsibilities as biological parents. According to the law, “adoption establishes the same relationship between an adopter and an adoptee as one which exists between parents and children, with the aim to provide the adoptee with all the living conditions that children in a family enjoy.”

Provisions of the Family Laws regarding adoption in both Entities are the same, subject to few exceptions. The draft Family Law of FBiH has more detailed provisions on adoption, as well as several novels.

Adoption shall be in the interest of the child (art. 146 RS FL and art.143 FBiH FL). There is no notion of “the best interests of the child” in the family law. 

Adoption takes place in two forms: complete and incomplete adoption. 

In the case of complete adoption the legal relationship established between an adopter and his/her relatives, on one side, and an adoptee and his/her descendants, on the other, is equal to kinship.  
In the case of incomplete adoption the relationship established between an adoptee and an adopter and his/her descendants, as well as the rights and responsibilities, are equal to those prescribed by law concerning parent-child relationship. Incomplete adoption affects neither the rights and responsibilities of an adoptee towards his/her parents and his/her other relatives, nor the rights and responsibilities of the relatives of the adopting parent towards the adoptee. Such definition is given in the Laws of the Entities in effect. The definition of the draft FBiH FL slightly differs: it refers to the relationship between adopter and adoptee and his/her descendants. The prominent family law professors in construing the applicable FBiH FL give the same definition as the one in the Draft
. All these make the legal definition of incomplete adoption very confusing. 
There are three main groups of preconditions for adoption. 

3.1  Common preconditions for both forms of adoption. 

General preconditions regarding the adopter. 

· Adoption cannot be granted to: 

- a person (or his/her spouse) who is deprived of parental rights; 

- a person (or his/her spouse) who is deprived of legal capacity or whose legal capacity was limited; 

- a person (or his/her spouse) who does not provide sufficient guarantees to raise an adoptee as a ‘worthy member of society’; 

- a person (or his/her spouse) who is mentally ill or suffers from some other illness that might endanger the health or life of the adoptee.  The law does not say directly whether a physically handicapped person can be an adopter. Physical handicap should not be a limiting factor for adoption but the degree of physical handicap acceptable for adoption should be determined in law.  

· Age limitations. Although the law does not list maturity as a precondition, indirectly it does so by regulating that only a person who is at least 18 years older than the adoptee has the right to adopt. In case of adoption by spouses, it is sufficient that only one adoptive parent is at least 18 years older than the adoptee. The draft of the FBiH Family Law suggests optimal age of the adopters to be between 25 and 40 years, and in the case of married couples, it is necessary that just one of them meets this requirement. The age gap between adopter and adoptee may not be more than 45 years. The European Convention on adoption of children provides the age limitation to be between 21 and 35 years. The defined limitations in FBiH seem to be too rigid, given the fact that biological reproductive age is not confined to that period of life. They make it less possible for the child to grow up in a family. The responsible authority should be capable of resolving the dilemma concerning the acceptability of the adopter’s age only on the principle of the best interest of the child. Sometimes it is better for a child to be adopted by an older person than to spend years in an institution.
· According to the Family Law of FBiH, only a citizen of BiH can adopt. However, Family Law of RS provides that only a RS citizen can be an adopter (art.147 (1)). Thus, the RS law precludes citizens of FBiH (being at the same time citizens of BiH) from adopting children from RS entity. This can be considered as discrimination on the basis of residence status, contravening the Non-discrimination Clause of BiH Constitution (art.2 (4)), as well as the Law on citizenship of BiH stating: “All citizens of BiH enjoy the same human rights and fundamental freedoms as provided for by the Constitution of Bosnia and Herzegovina and shall enjoy the protection of those rights in the whole territory of Bosnia and Herzegovina, under the same conditions and regardless of their Entity citizenship’ (art.3). There is no provision regarding BiH citizens, who are residents of foreign states. From one point of view, they have citizenship of BiH. On the other side, they live in completely different cultural environment.

· As an exception, there is a possibility for a foreigner to adopt, under certain limitations and following more complex procedure. The specializing Ministry of the respective Entity must approve adoptions by foreigners, which is not the case for adoptions by local Bosnian citizens.  In the draft FBiH Family Law the article on adoption by foreign citizens is more detailed: “Exceptionally, an adopter may be a foreign citizen, if the adoption is in the best interest of the child and if the child cannot be adopted in BiH.” According to the US Embassy of Sarajevo, authorities approved foreign adoption when one of the adoptive parents was of Bosnian origin. Adoptions have also been permitted when compelling medical issues are involved, such as a mentally retarded child who could be better cared-for abroad.

· A guardian cannot adopt a ward until the decision of a Center for Social Work on termination of guardianship is made.   
· Consent of the adopter to the adoption of the child must be obtained.

General preconditions regarding the adoptee. 

· Only a minor can be adopted. There is no lower age limit for a child to be adopted in the law in effect. The draft of FBiH FL provides for a minimum age of three months. 

· An adoptee may not be a relative of the direct line of kinship or sibling of an adopter. 

 General preconditions regarding the biological parents (a guardian) of an adoptee.

· Their consent to the adoption of the child must be obtained, unless:

· they are deprived of parental rights; 

· they are deprived of legal capacity;

· their residence is unknown for at least one year; and in this period they where not taking care of the child.

· According to the draft FL of FBiH, it is impossible to adopt a child of minor parents sooner than after one year after the birth. This provision is disputable, since it is hardly possible that an immature parent, once relinquished his/her parental rights, would undertake the responsibility in one year.

3.2 Specific preconditions for incomplete adoption. 

· A single person may be an adopter. 

· Consent of the spouse of the adopter is needed if only one of marital partners adopts a child.

· Consent of a child older than 10 years old must be obtained. The Convention on the rights of the child does not prescribe any limitation on terms of the child’s age but it says that the child must always be consulted regardless of the age. The child should be provided the opportunity to be heard in any judicial or administrative proceedings affecting him/her.

3.2 Specific preconditions for complete adoption.

· Complete adoption could be granted only to a married couple. As an exception, only one spouse could adopt, but only if he/she adopts a child of his/her spouse. The European Convention on adoption of children permits adoption by a single person. As this is acceptable under the incomplete adoption procedure, this option should be allowed under the complete adoption as well if it is in the best interests of the child. The draft FBiH FL allows partners of common-law marriage which has lasted for at least 5 years to adopt a child (completely or incompletely). This provision is positive since it increases chances of a child to find a family. However, definition of the length of common-law marriage is not necessary: every case should be decided on an individual basis.

· Complete adoption could be granted only if the adoptee is younger than five years old. 

3.3 Adoption procedure.

The adoption procedure in BiH is administrative one. It is the same for both forms of adoption. The competent guardianship body before which the procedure should be initiated and completed is the CSW that exists in each municipality. The prospective adopter submits an application to the CSW. The CSW of the place of residence of a prospective adoptee determines the eligibility of the applicant to adopt. Also, the CSW obtains the opinions of the CSW of the place of residence of the prospective adopter, appropriate institutions and experts (social worker, psychologist, pedagogue, doctor, etc.) on whether the interested persons are able to adopt a child. Adoption is not to be granted until appropriate enquiries have been made concerning the adopter, the child and his family. 

According to art.162(4) of RS FL a by-law on instructions on the procedure of adoption must have been passed. However, still there are no legal sources which are more detailed than the FL. The European Convention on the adoption of children specifies (art.9) the matters to be considered, to the extent appropriate in each case, in enquiries: 

a. the personality, health and means of the adopter, particulars of his home and household and his ability to bring up the child; 

b. why the adopter wishes to adopt the child; 

c. where only one of two spouses of the same marriage applies to adopt a child, why the other spouse does not join in the application; 

d. the mutual suitability of the child and the adopter, and the length of time that the child has been in his care and possession; 

e. the personality and health of the child, and subject to any limitations imposed by law, his antecedents; 

f. the views of the child with respect to the proposed adoption; 

g. the religious persuasion, if any, of the adopter and of the child. 

In the adoption procedure, the biological parents, the adopter and the adoptee older than ten years of age have to be informed of the rights and responsibilities derived from adoption. 

Adoption procedure is confidential. In the case of complete adoption, the information on it must remain in secret, and the adopters are registered as the adoptee’s parents in the Birth Registry. Thus, adoption can remain a secret even within the family. The regulation of the draft FL of FBiH is different:  it mentions the right of the child to know that he/she was adopted and responsibility of adopters to inform the adoptee about that fact not later than coming of the age of 7 years. This provision is contestable. In the cases of adoption of a child in his early years he/she does not remember the biological parents and considers the adopters as biological parents. As a golden middle a rule from the Declaration on Social and Legal Principles relating to the Protection and Welfare of Children, with special reference to Foster Placement and Adoption Nationally and Internationally, adopted by General Assembly resolution 41/85 of 3 December 1986, may be considered: “The need of an adopted child to know about his or her background should be recognized by persons responsible for the child's care unless this is contrary to the child's best interests” (art.9). 

If all legal requirements are met the CSW issues a decision on adoption, and if the requirements have not been met, the CSW refuses adoption. The decision on adoption can be appealed. 

A decision on incomplete adoption contains an agreement on the adoptee’s last name and on the inheritance rights of the adoptee. If the adoptee is older than ten, his consent to the last name is necessary. In the case of complete adoption the adopter’s last name will be included into the official decision as the adoptee’s last name.

There is a novel provision in the Family law of RS that provides that the CSW may decide on a probationary period of maximum 3 months, when the child is accommodated in the family of the adopter under supervision of the CSW (art.166). If such accommodation proves to be satisfactory the CSW confirms the decision on adoption. It is necessary to emphasize a need to legally specify the period of adaptation in FBiH as well. The draft FL suggests probationary period of six months. Only after that time a decision on adoption can be issued. 

According to the European Convention on the adoption of children an adoption should be granted by a judicial or administrative authority. Nonetheless, the UN Committee for monitoring implementation of the Convention on the rights of the child recommends taking the judicial option according to which the Court is to issue the decisions on either adoption or removal of a child from his family. This option results in a higher level of legal protection and stability of adoption. A judicial decision on adoption is a legal obstacle for abuse of adoption for illegal purposes. Currently, the guardianship body is responsible for the running of the procedure, it assesses the acceptability of potential adopters, represents the interests of the child, i.e. it has too many assignments that can be in conflict. In addition, there is no mechanism for control. 

It would be important to establish special Family units in the courts of general jurisdiction or Family courts in order to ensure a better protection of children and to increase efficiency of the courts in the proceedings related to the family law.

3.4 Termination of adoption.

An incomplete adoption can be terminated by a decision of the guardianship body when it is in the interests of the adoptee.

A complete adoption cannot be terminated. The law has no provisions stating, as for instance, in the European Convention on the adoption of children (art.13), that before an adopted person comes of age the adoption may be revoked by a decision of a judicial or administrative authority on serious grounds, and only if revocation on that ground is permitted by law (for example, in the case of parental rights abuse or the adoption is null and void).

3.5 Complete and incomplete adoption.

The existence of such a form of adoption as incomplete one is disputable. In the case of incomplete adoption kinship is established between an adoptee and his/her descendants and an adopter, but not the relatives of the latter. Thus, an adopted child only has limited rights in relation to the adoptive family. At the same time the “incompletely” adopted child still retains rights and responsibilities in relationship to his or her biological family. Also the incomplete adoption may be easily terminated. All these factors make such relationships insecure. That is why the most number of requests for adoption submitted to Centres for Social Work are requests for complete adoption (79.5%)
.

European Convention on adoption of children does not provide for different forms of adoption, neither does it prohibit them. Two forms of adoption exist in some European countries of the Continental system of law (France - adoption plénière and adoption simple, Germany, Belgium, Italy, Croatia, Bulgaria). Incomplete adoption does not exist in the Anglo-American system of law and that is why it is so difficult to find an exact equivalent for it in English. In general, there is a tendency in contemporary legislation of acceptance of only one form of adoption (complete). 

The most desirable suggestion could be overruling of incomplete adoption as an artificial and awkward legal construction and existence of only complete adoption with no age limitation (until 18 years of age). In the situation where both forms of adoption are retained, there should be no age limitation for children to be adopted under the complete adoption procedure. There is a legislative initiative in the draft of new FBiH Family Law, which proposes that the age limit for complete adoption should be raised up from 5 to 10 years. But it is still a limitation that denies the possibility for complete adoption and the resulting benefits for children who have such a chance but who are older than the age limitation. 

3.6 Inter-country adoption.

The Convention on the rights of the child obliges State Parties to recognize that inter-country adoption may be considered as an alternative means of child care, if the child cannot be placed in a foster or an adoptive family or cannot in any suitable manner be cared for in the child's country of origin (art.21). Thus, inter-country adoption should be considered not as an exception, but as an alternative for long-term institutional placement. Children may be put up for inter-country adoption after possibilities for adoptive placement of the child within BiH have been exhausted. But at the same time states have to ensure that the child considered for inter-country adoption enjoys safeguards and standards equivalent to those existing in the case of national adoption. “Governments should establish policy, legislation and effective supervision for the protection of children involved in inter-country adoption. Inter-country adoption should, wherever possible, only be undertaken when such measures have been established in the States concerned”
. For these purposes a scrutinized mechanism of inter-state cooperation is indispensable. The mechanism is the Hague Convention on protection of children and cooperation in respect of inter-country adoption of 1993 that BiH should accede. The Hague Convention provides a framework for the relationship among Contracting States on inter-country adoptions. This framework constitutes a set of minimum standards and procedures.

The Hague Convention reaffirms the primacy of the biological family and the subsidiary nature of inter-country adoptions to other child welfare and protection measures. At the same time it also recognizes the importance of permanent parent-child relationship, and without denying other alternatives it refers to the advantages that inter-country adoption may provide when no permanent family is available in the child’s country of origin. The process for an inter-country adoption under the Hague Convention begins when prospective adoptive parents (PAP) submit an application to the State where they reside, the receiving State. The receiving State determines the eligibility of the applicants to adopt, prepares an informational report on them, and transmits this report to the State of (child’s) origin. In turn, the State of origin determines the adoptability of the child, prepares an informational report on the child and transmits it to the receiving State. The adoption is based upon the full mutual agreement between two States. 

Each Contracting State must create the Central Authority (specialized public body) as the principal body for organizing and overseeing Convention implementation and as the focal point for inter-country liaison. The Central Authority may delegate some duties to other public authorities or to other bodies duly accredited (for the moment, there are no adoption agencies in BiH). Such accredited bodies must be non-profit, competent and subject to State monitoring. They may be authorized to carry out a wide range of tasks in facilitating, following and expediting adoption proceedings, as well as pre- and post-adoption counseling. The Convention establishes broad conditions for the certification of non-public bodies in order to avoid improper financial gain from activities related to inter-country adoption for those involved in it. It also creates procedures to redress a failed placement once the child has already been transferred to the receiving State.

For the purposes of inter-country adoption a country-wide centralized database on children without parental care should be set up at the state governmental level as well as a database on prospective adoptive parents (domestic and foreign). For example, children without parental care may be available for inter-country adoption after a certain period of time (3-6 months) has passed since their personal data was filed into the database and they were not adopted within the State. 

Inter-country adoption also needs more profound regulation in domestic law in order to avoid subjectivity and corruption.

	Topic
	RS FL
	FBiH FL
	FBiH FL draft
	Comment

	1. Definition
	Adoption establishes the same relationship between an adopter and an adoptee as one which exists between parents and children, with the aim to provide the adoptee with all the living conditions that children in a family enjoy.(10)
	Adoption establishes the same relationship between an adopter and an adoptee as one which exists between parents and children, with the aim to provide the adoptee with all the living conditions that children in a family enjoy.(12)
	Adoption is a special form of family law protection of children without parents or proper parental care, which establishes parental relationship, i.e. kinship.(91)
	All definitions stress the protective aim of the adoption.

	2. Consideration of the best interests of the child
	Adoption must be in the interest of the adoptee.(146)
	Adoption must be in the interest of the adoptee.(143)
	Adoption may be established only if it is in the interest of the adoptee (93)
	There is no notion of “the best interests of the child”.

	3. Definition of the complete adoption
	In the case of complete adoption legal relationship established between an adopter and his/her relatives, on the one side, and an adoptee and his/her descendants, on the other, is equal to kinship.(156)  
	In the case of complete adoption legal relationship established between an adopter and his/her relatives, on the one side, and an adoptee and his/her descendants, on the other, is equal to kinship.(153)  
	In the case of complete adoption the interminable legal relationship established between an adopter and his/her relatives, on the one side, and an adoptee and his/her descendants, on the other, is equal to kinship.(113)
	All the Laws give the same definitions.

	4. Definition of the incomplete adoption
	In the case of incomplete adoption the relationship established between adoptee and adopter and his descendants, as well as the rights and responsibilities, are equal to those prescribed by law concerning parents – children relationship. Incomplete adoption does not affect the rights and responsibilities of an adoptee towards his/her parents and his/her other relatives (150)
	In the case of incomplete adoption the relationship established between an adoptee and an adopter and his/her descendants, as well as the rights and responsibilities, are equal to those prescribed by law concerning parents – children relationship. Incomplete adoption does not affect the rights and responsibilities of an adoptee towards his/her parents and his/her other relatives (147)
	In the case of incomplete adoption the relationship established between an adopter and an adoptee and his/her descendants, as well as the rights and responsibilities, are equal to those prescribed by law concerning parents – children relationship. Incomplete adoption does not affect the rights and responsibilities of an adoptee towards his/her parents and his/her other relatives (117)
	The definitions are different and confusing that characterize incomplete adoption as an awkward legal construction.

	5. General preconditions regarding the adopter.
	Adoption cannot be granted to: 1) a person (or his/her spouse) who is deprived of parental rights;

2) a person (or his/her spouse) who is deprived of legal capacity or his/her legal capacity was limited;

3) a person (or his/her spouse) who does not provide sufficient guarantees to raise an adoptee as a ‘worthy member of society’;

4) a person (or his/her spouse) who is mentally ill or suffers from some other illness that might endanger the health or life of the adoptee.(155)
	Adoption cannot be granted to: 1) a person (or his/her spouse) who is deprived of parental rights;

2) a person (or his/her spouse) who is deprived of legal capacity or his/her legal capacity was limited;

3) a person (or his/her spouse) who does not provide sufficient guarantees to raise an adoptee as a ‘worthy member of society’;

4) a person (or his/her spouse) who is mentally ill or suffers from some other illness that might endanger the health or life of the adoptee.(152)

	Adoption cannot be granted to: 1) a person (or his/her spouse) who is deprived of parental rights;

2) a person (or his/her spouse) who is deprived of legal capacity or his/her legal capacity was limited;

3) a person (or his/her spouse) who does not provide sufficient guarantees to realize parental care correctly.(97)

	The Draft FL does not provide for a precondition regarding state of health of an adopter.

	6. Age limitations regarding the adopter.
	The right to adopt belongs only to a person who is at least 18 years older than an adoptee. In case of adoption by spouses, it is sufficient that only one adoptive parent is at least 18 years older than the adoptee.(151)
	The right to adopt belongs only to a person who is at least 18 years older than an adoptee. In case of adoption by spouses, it is sufficient that only one adoptive parent is at least 18 years older than the adoptee.(148)
	The right to adopt belongs to a person who is in the period between 25 and 40 years of age, and is at least 18 years older than an adoptee.  In the case of married couples, it is necessary that just one of them meets this requirement. If there are exceptionally justifying reasons an adopter may be older than 40, but the age gap between adopter and adoptee may not be more than 45 years. If adopters adopt brothers and sisters, it is necessary that just one of them meets this requirement and in regard to only one of the adoptees.(96)
	All the Laws prescribe for the age gap between adopter and adoptee, but only the Draft Law provides for a limited period of age for adopter.

	7. Citizenship of the adopter
	Only a citizen of RS can be an adopter. Exceptionally, a foreign citizen can be an adopter if there are especially justifiable reasons for that. (147)
	Only a citizen of SFRY can be an adopter. Exceptionally, a foreign citizen can be an adopter if there are especially justifiable reasons for that. (144)
	Only a citizen of BiH can be an adopter. Exceptionally, an adopter may be a foreign citizen, if the adoption is in the best interest of the child and if the child cannot be adopted in BiH.(95)
	The provision of RS FL, discriminating citizens of FBiH, is unconstitutional. The Draft broadens an opportunity of adoption by foreigners, explaining what “especially justifiable reasons” mean in fact.

	8. General preconditions regarding the adoptee. 


	Only a minor can be adopted. An adoptee may not be a relative of the direct line of kinship or sibling of an adopter. (151,154)
	Only a minor can be adopted. An adoptee may not be a relative of the direct line of kinship or sibling of an adopter. (148,151)
	It is not possible to adopt a child younger than 3 months old. An adoptee may not be a relative of the direct line of kinship or sibling of an adopter.(93,94)
	There is no lower age limit for a child to be adopted in the law in effect. It is impossible to adopt an adult.

	9. Consent of the biological parents (a guardian) of an adoptee.


	Consent of the parents (a guardian) to the adoption of the child must be obtained, unless: 1)they are deprived of parental rights; 2)they are deprived of legal capacity; 3)their residence is unknown for at least one year, and in this period they where not taking care of the child.(145,152)
	Consent of the parents (a guardian) to the adoption of the child must be obtained, unless: 1)they are deprived of parental rights; 2)they are deprived of legal capacity; 3)their residence is unknown for at least one year, and in this period they where not taking care of the child.(142,149)
	Consent of the parents, or one of them, or a guardian to the adoption of the child, defining the form of it,  must be obtained, unless: 1)they are deprived of parental rights; 2)they are deprived of legal capacity; 3)their residence is unknown for at least six months, and in this period they where not taking care of the child, 4)they do not live with the child and has been neglecting the child for three months; 5) who is a minor and is not able to understand the sense of adoption.(98,99,100)
	Consent of the biological parents (a guardian) of an adoptee is necessary. The Draft makes the list of exceptions longer.



	10. Consent of the adopter.
	Consent of the adopter to the adoption of the child must be obtained.(145)
	Consent of the adopter to the adoption of the child must be obtained.(142)
	No reference.
	

	11. Consent of the child.
	Consent of a child older than 10 years old must be obtained.(145)
	Consent of a child older than 10 years old must be obtained.(142)
	Consent of a child older than 10 years old must be obtained, if he/she is able to understand the significance of adoption.(103)
	There are no provisions regarding the right of younger minors to express their opinion in the adoption procedure.

	12. Consent of the spouse of the adopter.
	Consent of the spouse of the adopter is needed if only one of marital partners incompletely adopts a child.(153)
	Consent of the spouse of the adopter is needed if only one of marital partners incompletely adopts a child.(150)
	Consent of the spouse of the adopter is needed if only one of marital partners incompletely adopts a child.(104)
	Consent of the spouse of the adopter is needed only for incomplete adoption since in the case of complete adoption only both spouses can adopt.

	13. Age of an adoptee eligible for complete adoption.
	Complete adoption could be granted only if the adoptee is younger than five years old. (157)
	Complete adoption could be granted only if the adoptee is younger than five years old. (154)
	Complete adoption could be granted only if the adoptee is younger than ten years old. (101)
	The Draft raises up the age limit for complete adoption.

	14. Age of an adoptee eligible for incomplete adoption.
	Incomplete adoption could be granted to a child up to 18 years of age.(151)
	Incomplete adoption could be granted to a child up to 18 years of age.(148)
	Incomplete adoption could be granted to a child up to 18 years of age.(103)
	Same age in the all three Laws.

	15. Marital status of an adopter.
	A single person may be only an adopter in incomplete adoption.  Complete adoption could be granted only to a married couple. As an exception, only one spouse could adopt, but only if he/she adopts a child of his/her spouse. (158)
	A single person may be only an adopter in incomplete adoption.  Complete adoption could be granted only to a married couple. As an exception, only one spouse could adopt, but only if he/she adopts a child of his/her spouse. (155)
	Complete adoption could be granted only to a married couple or to a step parent of the adoptee (102). A single person may adopt incompletely if there are special justifying reasons (104). Partners of common-law marriage which has lasted for at least 5 years may adopt a child (completely or incompletely) if there are special justifying reasons.(102,104)
	The Draft FL is more flexible in regard to marital status of an adopter, offering more opportunities for a child to find a family.

	16. Decision on adoption.
	If the guardianship body finds that the requirements stipulated by the law have been met it will issue a decision on adoption (166).
	If the guardianship body finds that the requirements stipulated by the law have been met it will issue a decision on adoption (163).
	The guardianship body issues a decision on adoption.
	Decision on adoption is due to administrative procedure.

	17. Confidentiality of adoption procedure.
	Adoption procedure is confidential.(163)
	Adoption procedure is confidential.(160)
	Adoption procedure is confidential.(105)

	

	18. A right of the child to know that he/she was adopted.
	No reference
	No reference
	A child has a right to know that he/she was adopted. Adopters are responsible to inform the adoptee about that fact not later than coming of the age of 7 years, or right after adoption decision if the child is older than 7 (92).

	This provision is contestable.

	19. The name and the last name of the adoptee.
	A decision on incomplete adoption contains an agreement on the adoptee’s last name and on the inheritance rights of the adoptee. If the adoptee is older than ten, his consent to the last name is necessary (167). In the case of complete adoption the adopters shall be included into the Birth Registry as the adoptee’s parents.(169)
	A decision on incomplete adoption contains an agreement on the adoptee’s last name and on the inheritance rights of the adoptee. If the adoptee is older than ten, his consent to the last name is necessary. In the case of complete adoption the adopter’s last name will be included into the official decision as the adoptee’s last name (164), and the adopters shall be included into the Birth Registry as the adoptee’s parents.(166)
	In the case of complete adoption the adopters shall be included into the Birth Registry as the adoptee’s parents (113); adopters agree on the name of the adoptee; the adoptee obtains the common last name of the adopters (if the adopters do not have a common last name, they will agree on it). If the adopters cannot agree, the CSW decides on the name and the last name (115). In the case of incomplete adoption, adopters may agree on the name of the adoptee; the adoptee obtains the surname of the adopter unless the latter decides that the adoptee keeps his/her last name or adds the last name of the adopter to it. If the adoptee is older than ten, his consent to the name and the last name is necessary (118).

	The effective Laws have no provisions on the changing of the adoptee’s name.

	20. Probationary period.
	The guardianship body may decide on a probationary period of maximum 3 months, when the child is accommodated in the family of the adopter under supervision of the guardianship body (166). If such accommodation proves to be satisfactory from the point of view of interpersonal adaptation of the adoptee and the adopter, the guardianship body confirms the decision on adoption (167).
	No reference
	Before issuing of the decision on the adoption the guardianship body shall accommodate the child into the family of prospective adopters for a period of 6 months. During that accommodation the child will be under special supervision of the guardianship body in order to confirm that adoption is in the best interest of the child (110).
	The Draft FL provides for the obligation of the CSW to place the child into the adopter’s family for a probationary period of 6 months, when the RS FL provides for the right of the CSW to decide on the probationary period of 3 months. According to the RS FL, the probation period follows the decision on adoption; and according to the Draft, the decision on adoption follows the probationary period.

	21. Termination.
	An incomplete adoption can be terminated by a decision of the guardianship body when it is in the interests of the adoptee (171).A complete adoption cannot be terminated(174).
	An incomplete adoption can be terminated by a decision of the guardianship body when it is in the interests of the adoptee (168).A complete adoption cannot be terminated(171).
	An incomplete adoption can be terminated by the guardianship body when there are justifying interests of the minor adoptee (120).A complete adoption is interminable (113).
	Detailed and clear grounds for termination of both forms of adoption should be specified by law.


4 GUARDIANSHIP

Guardianship is a legal arrangement in which an adult, a guardian, is entitled or legally appointed to the care and management of the person and property of a child, a ward, or an incapacitated adult. This section focuses on guardianship of children. 

Guardianship is one of the forms of protection of the children without parental care, regulated by Family Laws of the Entities. The Laws gives the following definition: “guardianship is a special protection provided by social community (Entity) to the children without parental care”. This definition does not mention aims of guardianship. Only the draft FBiH FL states that guardianship aims at substitution of parental care. But in fact, guardianship is designated with two main aims: protection of personal and property rights of the children without parental care and their upbringing in family environment.

The law specifies reasons for establishing of guardianship. Guardianship is necessary for a child whose parents:

1) are dead, missing or unknown, or whose place of residence has been unknown for more than one year,

2) are deprived of parental rights,

3) are deprived of their legal capacity, or whose parents have not acquired the legal capacity yet, or whose legal capacity is limited,

4) have been neglecting the child’s care and education for a long period of time,

5) are absent and unable to take regular care of their children, but who have not entrusted the child for care and education to a person the guardianship body finds to be meeting the requirements for being a guardian. 

Centre for Social Work (CSW) (or some other competent municipal body if there is no CSW in a municipality) is the guardianship body. The local competence of the CSW is to be determined according to the place of permanent residence (in the time when the conditions for placing the child under guardianship were met), and if it cannot be determined, according to the place of temporary residence of the child who is to be placed under guardianship. If the place of permanent residence of a ward has been changed, the competence of CSW changes as well. The competence of the CSW remains unchanged while the ward is temporarily outside the area of competence of that body for the reason of education, social or health care, etc.

CSW performs the guardianship activities in two forms:

1) indirectly through a designated guardian;

2) directly through one of the employees.

The effective law does not expressly say that a physical person (an employee) performs the guardianship on behalf of CSW. But in practice it is like that
. The draft FBiH FL is more precise on this issue: the guardianship body performs the guardianship activities through a designated guardian or directly through a professional.

There is also a mixed form of guardianship – combination of direct and indirect forms. The guardianship body may limit the guardian’s authority and decide to perform some of the guardian’s duties directly. In this case it can delegate certain duties to professionals who will perform them on its behalf and under its supervision. 

Institutional placement. Family Laws of both Entities have a special provision concerning the guardianship of children in institutions. If a child is placed in an institution the guardianship body shall designate a guardian to perform all the duties related to the guardianship issues, which that institution does not perform as a part of its regular duties. In practice, the duty of guardian in institution performs its director. He/she takes care mostly of personal interests of the children. For the protection of their property interests may be designated another guardian.

The Laws on Social Welfare specify institutional placement as means of the last resort: the right on placement into a social care institution shall be exercised only by a person whose family is incapable of providing appropriate care and by a person without family custody when there are no other ways of providing appropriate care (art. 33 RS LSW, 51 Brcko LSW, 41 FBiH LSW).

The Laws on Social Welfare mention the aim of institutional placement: placement into a social care institution shall aim at providing an indigent person with social care that can encompass housing, food, clothes, health care, education, training for work (art.50,52 Brcko LSW, 36 RS LSW).

The provisions in regard to the term of placement are not clear enough. According to the Laws on Social Welfare of RS (art.37) and Brcko (art.53) a child without parental care has a right of placement into a social care institution until he/she is trained for independent life; return to his/her family, adoption, foster placement; until completion of regular education or training for independent life. It is not clear what is meant by regular education: primary, secondary or higher one. “Training for independent life” also sounds rather vague. The FBiH LSW does not provide for a term of institutional placement.

There are no special provisions concerning the rights of children placed into institutions. It could be recommended to provide for such special rights as a right for an apartment, privilege in employment and education enrolment.

Although a guardianship establishes a legal relationship between a child and guardian, it does not sever the legal relationship between the biological parents and the child. For example, the child has a right to financial support from biological parents as well as inheritance rights. That is why there is minimum of requirements for establishing guardianship. There is no requirement of consent of the child (only his wish should be taken into account), his parents (only wishes of his close relatives), spouse of the guardian. All these make guardianship an accessible and efficient form of child protection. In some cases it could be the first step on the way to adoption.

However, consent of the guardian is necessary. There is only one exception in the RS FL: a close relative of the child may be designated as a guardian without his prior consent.

The law provides for restrictions regarding the personality of the guardian. A person may not be a guardian if:


1) he/she is deprived of parental rights,


2) he/she is deprived of his/her legal capacity, or whose legal capacity is limited,


3) his/her interests are in conflict with the interests of the ward, i.e. who does not offer enough guarantee that he/she will raise and educate the ward to become a responsible member of social community,


4) he/she cannot be expected, due to his/her previous and current behaviour, personal characteristics, and relationship with the ward and the ward’s parents, to perform the guardian duty properly.

The restrictions 3 and 4 are vaguely defined. Instead, it could be suggested to include restrictions against such people as: alcohol and drug addicts, people deprived of guardianship, former adopters if adoption was revoked due to their fault, people with poor condition of health (list of diseases should be enacted by by-law).

Procedure. 
The procedure for placement under guardianship and the termination of guardianship is administrative one, i.e. it has to be started and led by the CSW. The procedure is urgent.

The procedure shall be commenced by the guardianship body on the basis of direct knowledge or notice delivered by:

- a Registry officer, administrative bodies, and other state bodies, which, while performing their official duties, became aware of such a case (art.222 RS FL, 220 FBiH FL, 206 draft FL FBiH),

- relatives and members of the household, and other persons who have an insight into the living conditions of such a child (art.222 RS FL, 220 FBiH FL, 206 draft FL FBiH),

- the bodies of the local community and social and socio-political organizations (art.220 FBiH FL),

- health and medical institutions (art.206 draft FL FBiH).

In the case of necessity the CSW can take temporary protective measures. However, the law does not provide for concrete details on such measures. Deciding on the form of protection to be applied, the guardianship body should primarily consider the ward’s interests, but at the same time the funds at its disposal. Before issuance of the decision on appointment of a guardian, the CSW informs the guardian about his/her rights and responsibilities. The CSW in the decision on appointment of a guardian stipulates his/her responsibilities and the scope of his/her authority, according to the circumstances of the very case
. The guardianship body can change its previous decisions if it is in the ward’s interests, and if it does not violate the rights of the third persons.

If a ward has property, the guardianship body takes measures to take inventory, evaluate, protect the property and to transfer it to the guardian for management, as well as, in the case of real estate, it informs the competent municipal court in order to register the guardianship into the Land Register.

The law provides for a possibility of filing of complaint about the work of a guardian or a guardianship body.  Such a complaint may be filed by the ward, his/her relatives, judicial bodies, local communities, organizations, as well as any citizen  to the competent guardianship body (on the work of a guardian) or to the higher competent authority (on the work of the guardianship body).

Rights and responsibilities of the guardian. 
The guardian is responsible for bona fide care of the personality, rights, responsibilities, and interests of the ward and for management of his/her property. The guardian of a minor is obliged, like a parent, to take care of the child’s personality, especially his/her health, upbringing, education, as well as preparing him/her for independent life and work. The guardian is a legal representative of the ward, i.e. the guardian protects the rights and interests of the child. The guardian gives his consent for adoption. Thus, personal rights and responsibilities of a guardian are almost the same as parental ones. 

One of the guarantees for the ward’s protection is that the guardian has to obtain an approval of the CSW for taking of important measures with regard to the minor, for instance: placement of the minor into an institution for upbringing and education or entrustment to another person for care and education, termination the minor’s schooling and changing the type of the school, issues of the minor’s occupation.

A guardian does not have an obligation to live with the ward. But it should be suggested to include such an obligation in the law since it would help to reach the goal of guardianship and facilitate the fulfillment of the guardian’s duties. A guardian may entrust the ward to the care of another person or proper institution if there are justifiable reasons for that. The accommodation of a minor ward for care with another person should meet, if it is possible, the standards and conditions for care and upbringing of a child under parental care. An institution for care and education or health-care organisation where a minor is temporary placed, and especially the person to whom a minor is entrusted for care and education, are obliged to inform the guardian and the guardianship body about all important changes regarding the ward’s life, health, upbringing, and education. The organizations and the person mentioned above cannot be relieved from the duty of taking care of the minor ward without the previous consent of the guardian or the guardianship body.

However, the law does not provide for the responsibility of the guardian not to hinder visitation rights of biological parents if it is in the best interests of the child. This responsibility derives from the right of the child to regular personal contact with the parents (CRC art.9, draft FL FBiH art.127(2) and the right and responsibility of a parent, who does not live in the same family with the child, to maintain personal relations with the child (art.81(4) RS FL, art.84(4) FBiH FL, art.145 draft FL FBiH). In practice, the CSW decides on whether the ward should have contact with parents and relatives as well as on the frequency of such contact. There is a large number of complaints from parents and relatives since visitation regime in institutions is very limited.
 The law does not pay enough attention to the visitation rights and these have to be more elaborated. There should be clear definition of such rights along with detailed mechanism of their realization and protection. For instance, it should be provided by law that visitation regime has to be a part of the decision on placement under guardianship.

As far as property rights and responsibilities are concerned, the law stresses protection of the child’s property rights by means of preservation of the property that belongs to him/her, reasonable management of that property and concluding transactions on the behalf and for the benefit of the child. The guardian has to advise the child on important issues concerning his/her property.

A guardian is authorized to conclude legal transactions on the behalf and in the interest of the ward. For some legal transactions the guardianship body’s approval is needed. A minor, who is 15 years of age, may get employment and dispose his/her personal income without the guardian’s approval, but he/she is responsible for contributing to his/her support, upbringing, and education.

The guardian is not obliged to support the child from his/her own funds. The obligation of the guardian is to take all necessary measures, with the assistance of the guardianship body, to procure funds for the child support using the sources of income stipulated by the law (ward’s income, support paid by the obliged persons, property of the ward, social welfare, etc).

As a rule, a guardian performs his/her duties without any remuneration. As an exception, the guardianship body may remunerate the guardian if he/she took special efforts in performing his/her duties. However, a guardian is entitled to compensation for the reasonable expenses in the course of performing his/her duties, the amount of which is to be determined by the guardianship body and paid from the ward’s income, and if such payment would be to the detriment of the ward’s support, the expenses are covered from the municipality’s budget.

In the period of performance of his duties the guardian is under systematic supervision of the CSW. This is one of the differences in the status of a guardian and a parent. One of the forms of surveillance by the CSW is submitting of regular (once a year) and special reports (when the CSW requires it).  In the case of a direct guardianship, the report is to be submitted by an employee of the CSW. The report is to be submitted in written form or orally for the record. The report must present the facts on taking care of the ward and especially his/her health, upbringing and education, as well as every other issue important for the ward’s personality. The report must contain data related to management of the ward’s property, and to all the ward’s income and expenditure in the past year, and the final state of the ward’s property. Apart from the supervision of the guardian’s work by accepting the report, the guardianship body is obliged to supervise occasionally, by its own survey, how the guardian performs his/her duties towards the ward.

Liability of the guardian.

Administrative liability. An institution will be fined the amount of 500 to 1000 KM, and its responsible person –the amount of 100 to 400 KM, for violation of the rights of the wards.
Civil liability. A guardian is liable to the ward for any damage he/she makes in performing the duties of a guardian.

Criminal liability. According to the provisions of Criminal Codes (art.218 of FBiH CC, art. 197 of RS CC), if a guardian maltreats a juvenile or by gross negligence of  care and tutoring duties neglects a juvenile whom he/she is supposed to take care of, if he/she abuses a juvenile, or compels him to do excessive work or work that is not suitable for a juvenile of his age, or to beg, or for gain forces him to engage in other activities damaging to his development shall be fined or punished by imprisonment for a term between three months and three years. If, as a result of the act, referred afore, a grievous bodily injury or serious infringement of health of the juvenile, or the juvenile started prostituting or abusing alcohol or became engaged in other forms of asocial behavior, the perpetrator shall be punished by imprisonment term ranging between three months and five years.

Termination.

Guardianship terminates when there is no further need for it. Guardianship terminates in the following cases:

1) Coming of age. In this case a ward acquires legal capacity and is able to take care of himself/herself and protect his/her rights and interests. However there are exceptions to this rule. The guardianship body shall continue providing adequate forms of social and other care to the person, the guardianship over whom terminated because of his/her coming of age, if that person had not managed to prepare himself/herself for independent life and work. If a ward, even after his/her coming of age is incapable, due to some psychological or physical impairments, of taking care of himself/herself and his/her rights and interests, the guardian, with the approval of the guardianship body, or the guardianship body directly, will commence a procedure before the competent court for depriving the ward of his/her legal capacity, aimed at re-placement of him/her under guardianship.

2) Marriage. In the event of marriage a minor will be emancipated and acquire legal capacity.

3) Adoption. 
4) Reasons for placement under guardianship ceased to exist. 

5) Death of the ward.

The guardian’s duties terminate in the cases of:

1) Death of the guardian. 

2) Suspension of the guardian. The guardianship body may suspend a guardian of his/her duty if it establishes that he/she is negligent in performing his/her duties, that he/she has abused his/her position, that his/her work endangers the interests of the ward, or if it considers that it would be in the ward’s interest to have another guardian.

3) Resignation of the guardian. The guardianship body shall suspend a guardian of his/her duty if he/she requires so, within three months from the day of filing a request.

In all these cases the guardianship body must take immediately all the necessary measures to protect the ward’s interests until a new guardian will be appointed.

	Topic
	RS FL
	FBiH FL
	FBiH FL draft
	Comment

	1. Definition
	Guardianship is a special protection provided by RS to the children without parental care (11)
	Guardianship is a special protection provided by social community to the children without parental care (13)
	Guardianship is a form of protection provided of the children without parental care (160) that aims at substitution of parental care (161)
	Aim of guardianship is not defined

	2. Competence of CSW
	The local competence of the CSW is to be determined according to the place of permanent residence (in the time when the conditions for placing the child under guardianship were met), and if it cannot be determined, according to the place of temporary residence of the child who is to be placed under guardianship. If the place of permanent residence of a ward has been changed, the competence of CSW changes as well. The competence of the CSW remains unchanged while the ward is temporarily outside the area of competence of that body for the reason of education, social or health care, etc.(218-220)
	The local competence of the CSW is to be determined according to the place of permanent residence (in the time when the conditions for placing the child under guardianship were met), and if it cannot be determined, according to the place of temporary residence of the child who is to be placed under guardianship. If the place of permanent residence of a ward has been changed, the competence of CSW changes as well. The competence of the CSW remains unchanged while the ward is temporarily outside the area of competence of that body for the reason of education, social or health care, etc.(216-218)
	The local competence of the CSW is to be determined according to the place of permanent residence (in the time when the conditions for placing the child under guardianship were met), and if it cannot be determined, according to the place of temporary residence of the child who is to be placed under guardianship. If the place of permanent residence of a ward has been changed, the competence of CSW changes as well. The competence of the CSW remains unchanged while the ward is temporarily outside the area of competence of that body for the reason of education, social or health care, etc.(202-204)
	Identical provisions

	3. Direct and indirect forms of guardianship
	The guardianship body performs the guardianship activities through a designated guardian or directly (176).
	The guardianship body performs the guardianship activities through a designated guardian or directly (173).


	The guardianship body performs the guardianship activities through a designated guardian or directly through a professional(163).
	The direct form is not clearly defined in the effective law

	4. Guardianship of children in institutions
	The guardianship body shall designate a guardian to a person under guardianship who is placed in an educational, social or any other similar institution, and the guardian shall perform all the duties related to the guardianship issues, which that institution does not perform as a part of its regular duties (181). 
	The guardianship body shall designate a guardian to a person under guardianship who is placed in an educational, social, health or any other institution, and the guardian shall perform all the duties related to the guardianship issues, which that institution does not perform as a part of its regular duties (178).
	The guardianship body shall designate a guardian to a person under guardianship who is placed in an educational, health or any other institution, and the guardian shall perform all the duties related to the guardianship issues, which that institution does not perform as a part of its regular duties (167).
	Split guardianship over children in institutions

	5. Reasons for placement under guardianship
	1)parents died, missing or unknown, or whose place of residence has been unknown for more than one year,

2)parents are deprived of parental rights,

3)parents lack of their legal capacity,

4)parents have been neglecting the child,

5)parents are absent and unable to take regular care of their children(201).
	1)parents died, missing or unknown, or whose place of residence has been unknown for more than one year,

2)parents are deprived of parental rights,

3)parents lack of their legal capacity,

4)parents have been neglecting the child,

5)parents are absent and unable to take regular care of their children(198).


	1)parents died, missing or unknown, or whose place of residence has been unknown for more than 3 months,

2)parents are deprived of parental rights,

3)parents lack of their legal capacity,

4)parents are absent and unable to take regular care of their children(186).
	Effective provisions of both Entities are identical, but the draft has shorter list of the reasons and accelerated term for guardianship placement in the case of the parent’s unknown residence.

	6. Consent of the child and his parents.
	When designating a guardian, the guardianship body will take into account the wishes of the ward, if he/she is able to express them, as well as the wishes of the close relatives of the ward.(179(3)
	When designating a guardian, the guardianship body will take into account the wishes of the ward, if he/she is able to express them, as well as the wishes of the close relatives of the ward.(176(3)
	When designating a guardian, the guardianship body will take into account the opinion of the ward, if he/she is able to express them, as well as the wishes of the close relatives of the ward.(165(3)


	Consent of the child and his parents is not required.

	7. Consent of the guardian
	A guardian can be a person who has the personal characteristics and abilities for acting as a guardian, and who has previously given his/her consent to be a guardian.

A close relative of the child may be designated as a guardian without his prior consent.(179)
	A guardian can be a person who has the personal characteristics and abilities for acting as a guardian, and who has previously given his/her consent to be a guardian.(176)


	A guardian can be a person who has the personal characteristics and abilities for acting as a guardian, and who has previously given his/her consent to be a guardian.(165)


	Consent of the guardian is necessary (with one exception in the RS FL).



	8. Restrictions regarding the personality of the guardian
	A  person may not be a guardian if:
1) he/she is deprived of parental rights,

2) he/she is deprived of his/her legal capacity, or whose legal capacity is limited,

3) his/her interests are in conflict with the interests of the ward, i.e. who does not offer enough guarantee that he/she will raise and educate the ward to become a responsible member of social community,

4) he/she cannot be expected, due to his/her previous and current behaviour, personal characteristics, and relationship with the ward and the ward’s parents, to perform the guardian duty properly.(183)
	A  person may not be a guardian if:
1) he/she is deprived of parental rights,

2) he/she is deprived of his/her legal capacity, or whose legal capacity is limited,

3) his/her interests are in conflict with the interests of the ward, i.e. who does not offer enough guarantee that he/she will raise and educate the ward to become a responsible member of social community,

4) he/she cannot be expected, due to his/her previous and current behaviour, personal characteristics, and relationship with the ward and the ward’s parents, to perform the guardian duty properly.(180)
	A  person may not be a guardian if:
1) he/she is deprived of parental rights,

2) e/she is deprived of his/her legal capacity, or whose legal capacity is limited,

3) his/her interests are in conflict with the interests of the ward,

4) he/she cannot be expected, due to his/her previous and current behaviour, personal characteristics, and relationship with the ward and the ward’s parents, to perform the guardian duty properly.(169)


	Some of restrictions are vague.

	9. Definition of the guardian’s scope of authority
	The guardianship body, in the decision on appointment of a guardian, stipulates his/her responsibilities and the scope of his/her authority.(184(1)


	The guardianship body, in the decision on appointment of a guardian, stipulates his/her responsibilities and the scope of his/her authority.(181(1)
	The guardianship body, in the decision on appointment of a guardian, stipulates his/her rights and responsibilities.(168(1)
	The rights and responsibilities of guardians differ from one case to another, as the law can be construed. 

	10. Personal rights and responsibilities of the guardian
	The guardian is responsible for bona fide care of the personality, rights, responsibilities, and interests of the ward and for management of his/her property (186). The guardian of a minor is obliged, like a parent, to take care of the child’s personality, especially his/her health, upbringing, education, as well as preparing him/her for independent life and work. (202) The guardian is a legal representative of the ward (192).
	The guardian is responsible for bona fide care of the personality, rights, responsibilities, and interests of the ward and for management of his/her property (183). The guardian of a minor is obliged, like a parent, to take care of the child’s personality, especially his/her health, upbringing, education, as well as preparing him/her for independent life and work. (199) The guardian is a legal representative of the ward (189)
	The guardian is responsible for bona fide care of the personality, rights, responsibilities, and interests of the ward and for management of his/her property with respect to the ward’s opinion if he/she is able to understand the issue (171). The guardian of a minor is obliged, like a parent, to take care of the child’s personality, especially his/her health, upbringing, education, as well as preparing him/her for independent life and work.(187(2) The guardian is a legal representative of the ward (175)
	Personal rights and responsibilities of the guardian are analogous to the parental ones. 

The draft highlights the responsibility of the guardian to respect the ward’s opinion

	11. A right of the child to regular personal contacts with the parents
	No reference
	No reference
	A child has the right to maintain regular personal relations and direct contacts with a parent whom does not live with (127(2)
	In FL of neither Entity there is a special chapter on the rights of the child. Many fundamental rights of the child are not expressly mentioned and derive only from the corresponding parental responsibilities.



	12. Child support
	A guardian is responsible for taking all the necessary measures, with the assistance of the guardianship body, to procure the funds needed for the implementation of measures, ruled by the guardianship body in the ward’s interest (189).
	A guardian is responsible for taking all the necessary measures, with the assistance of the guardianship body, to procure the funds needed for the implementation of measures, ruled by the guardianship body in the ward’s interest (186).
	A guardian is responsible for taking all the necessary measures, with the assistance of the guardianship body, to procure the funds needed for the implementation of measures, ruled by the guardianship body in the ward’s interest (174).
	A guardian is not obliged to support the child from his/her own funds, but is responsible for procuring such funds from the sources stipulated by law.

	13. Remuneration
	As a rule, a guardian performs his/her duties without any remuneration. The guardianship body can give the guardian remuneration if he/she took special efforts in performing his/her duties (196).
	As a rule, a guardian performs his/her duties without any remuneration. The guardianship body can give the guardian remuneration if he/she took special efforts in performing his/her duties (193).
	As a rule, a guardian performs his/her duties without any remuneration. The guardianship body can give the guardian remuneration if he/she took special efforts in performing his/her duties (181).
	Guardianship is gratuitous.

	14. Compensation
	A guardian is entitled to a compensation for the reasonable expenses in the course of performing his/her duties (196).
	A guardian is entitled to a compensation for the reasonable expenses in the course of performing his/her duties (193).
	A guardian is entitled to a compensation for the reasonable expenses in the course of performing his/her duties (181).


	

	15. Conclusion of legal transactions
	A guardian is authorized to conclude legal transactions on the behalf and in the interest of the ward. The guardianship body’s approval is needed for legal transactions that the guardian may not conclude by himself, as this Law stipulates. A minor ward, who is 15 years of age, may by himself, without the guardian’s approval, get an employment and dispose of his/her personal income, but he/she is responsible for contributing to his/her support, upbringing, and education (203).
	A guardian is authorized to conclude legal transactions on the behalf and in the interest of the ward. The guardianship body’s approval is needed for legal transactions that the guardian may not conclude by himself, as this Law stipulates. A minor ward, who is 15 years of age, may by himself, without the guardian’s approval, get an employment and dispose of his/her personal income, but he/she is responsible for contributing to his/her support, upbringing, and education (200).
	A guardian is authorized to conclude legal transactions on the behalf and in the interest of the ward. The guardianship body’s approval is needed for legal transactions that the guardian may not conclude by himself, as this Law stipulates. A minor ward, who is 14 years of age, may conclude by himself legal transaction by which he acquires rights, and with the approval of the guardian transactions by which he/she disposes the property or acquires responsibilities, unless the Law prescribes the opposite. An employed minor may dispose his/her personal income and salary, but he/she is responsible for contributing to his/her support, upbringing, and education (188).


	The draft lowers the minor’s age that makes him/her able to conclude certain kinds of transaction. At the same time it has more detailed provisions on this issue.

	16. Approval of the CSW for taking of important measures with regard to the minor.
	A guardian may only with the approval of the guardianship body:

- place a minor into an institution for upbringing and education, and entrust him/her to another person for care and education,

- terminate the minor’s schooling and change the type of his/her school,

- decide on the choice, performance or a change of the minor’s occupation,

- take other measures related to the minor’s personality stipulated by law (204).
	A guardian may only with the approval of the guardianship body:

- place a minor into an institution for upbringing and education, and entrust him/her to another person for care and education,

- terminate the minor’s schooling and change the type of his/her school,

- decide on the choice, performance or a change of the minor’s occupation,

- take other measures related to the minor’s personality stipulated by law (201).


	A guardian may only with the approval of the guardianship body:

- decide on the choice or change of a school or occupation of the minor ward; termination of his/her schooling,

- take other measures related to the minor’s personality stipulated by law (189).
	The draft does not provide for the possibility of entrustment of the minor to another person or institution by the guardian.

	17. Entrustment of a ward to another person or appropriate institution by the guardian.
	A guardian may entrust the ward to the care of another person or appropriate institution if there are justifiable reasons for that. The accommodation of a minor ward for care with another person should meet, if it is possible, the standards and conditions for care and upbringing of a child under parental care (205). An institution for care and education or health-care organisation where a minor is temporary placed, and especially the person to whom a minor is entrusted for care and education, are obliged to inform the guardian and the guardianship body about all important changes regarding the ward’s life, health, upbringing, and education. The organizations and the person mentioned above cannot be relieved from the duty of taking care of the minor ward without the previous consent of the guardian or the guardianship body (206).


	A guardian may entrust the ward to the care of another person or appropriate er institution if there are justifiable reasons for that. The accommodation of a minor ward for care with another person should meet, if it is possible, the standards and conditions for care and upbringing of a child under parental care (202). An institution for care and education or health-care organisation where a minor is temporary placed, and especially the person to whom a minor is entrusted for care and education, are obliged to inform the guardian and the guardianship body about all important changes regarding the ward’s life, health, upbringing, and education. The organizations and the person mentioned above cannot be relieved from the duty of taking care of the minor ward without the previous consent of the guardian or the guardianship body (203).

	No reference.
	

	18. Termination of guardanship
	The guardianship over a minor ward terminates by his/her coming of age, marriage, adoption, or when any of the reasons for placement under guardianship cease to exist (207)
	The guardianship over a minor ward terminates by his/her coming of age, marriage, adoption, or when any of the reasons for placement under guardianship cease to exist (204)
	The guardianship over a minor ward terminates by acquisition of legal capacity, adoption, or when any of the reasons for placement under guardianship cease to exist (190)
	The grounds for termination are the same in all three laws. But the draft instead of such grounds as majority and marriage specifies more general ground – legal capacity that encompasses those two mentioned above.

	19. Termination of the guardian’s duties.
	Duties of guardian terminate in the cases of his/her: death, suspension, resignation.(198-199)
	Duties of guardian terminate in the cases of his/her: death, suspension, resignation.(195-196)
	Duties of guardian terminate in the cases of his/her: death, suspension, resignation. In the case of suspension the guardianship body shall appreciate the opinion of the ward (183-184)
	The draft one more time stresses the importance of the ward’s opinion.

	20. Report to the CSW
	A guardian is obliged to submit a report to the guardianship body on his work every year, but also whenever the guardianship body requires it (195).
	A guardian is obliged to submit a report to the guardianship body on his work every year, but also whenever the guardianship body requires it (192).
	A guardian is obliged to submit a report to the guardianship body on his work every year, but also whenever the guardianship body requires it (180).
	


5 FOSTER CARE

Foster care is another form of placement of children without parental care, which is regulated by the Entity Laws on Social Welfare (LSW), separately from the other two forms of placement (adoption and guardianship), which are subject to the Family Laws. It would be logical to integrate all three forms of placement of children without parental care into the Family Laws.

There is no such term as foster care in the law. The law refers to “placement into another family”. However, the person, who a child is placed with, is called a foster parent. Thus, the terminology should be more clarified.

Placement into a foster family can be provided to the children who are in need of permanent assistance and support that is impossible to obtain in their own families or due to other forms of placement.

Foster parents give parental care to a child though not related by blood or legal relationship to. On one side, foster family has all characteristics of a family; on the other side it has its own peculiarities in the context of specific legal provisions:

1. Foster family is based on the written contract between a foster parent and Center for Social Work, which in it turn is based on the decision of the CSW on the foster placement.

2. Foster parents have a right to compensation for child support and a right to remuneration. 

The law says nothing about the term of foster placement. Only FBiH Law broadly says that a child has the right of placement into a foster family till his return to his/her family (it means that the Law considers foster care for temporary separation of children); completion of the regular education, or for the maximum period of 12 months following the completion of regular education. After the completion of regular education the CSW has to secure other forms of care for the child (art.32). 

Since the CSW is one of the parties to the contract on foster care, it has its own rights and responsibilities. The CSW selects prospective foster parents. While choosing a family in which a child is to be accommodated, the CSW takes into consideration the personal characteristics of the child and members of the foster family, as well as accommodation and other family conditions and needs of the child (art.38 RS LSW, art.54 Brcko LSW). Unfortunately, none of the Laws refer to taking into consideration the best interests of the child. After conclusion of the contract the CSW has supervision functions. 

Requirements for a foster family:
1. Full legal capacity of the both spouses.

2. Neither spouse was deprived of parental rights (right of the guardian or adopter also could be included into this provision).

3. Stable family relations.

4. There are no family members with socially negative behavior.

5. There is no family member due to whose illness the health of the child would be endangered.

6. There are conditions for accommodation, protection, care, nurturing, education and satisfying other needs and interests of the child.

The FBiH Law specifies consent of the following persons as a precondition for foster care placement (art.36):

1. A written consent of the parents (adopters, guardians) of the child (if they are not deprived of parental rights.

2. Consent of a child older than 15 years of age.

The law does not have comprehensive provisions on the rights and responsibilities of the foster parents. Only the FBiH Law provides for limitations on the rights of foster parents: they may not undertake, without consent of parents, adoptive parents or guardianship body, important measures concerning the child, especially they may not entrust the child to another person for care, terminate his/her education, change the type of school, decide on employment issues (art.37). This Law also prescribes a penal charge in regard to breach of the above provision: the foster family shall be fined with 100 to 400 KM if the family has undertaken important measures regarding the treatment of the child without consent of parents, adoptive parents or guardianship body (art.100).

Placement into a foster family does not sever the legal relationship between the biological parents and the child. The child has a right to financial support from biological parents as well as inheritance rights. There are no rules concerning change of the name and surname of the child. The child and his parents have the right to maintain regular personal contacts unless it is in the best interests of the child and such provisions should be included into the body of the Laws.

Costs of the accommodation in a foster family are to be covered by: the parents, the adoptive parents, the guardian, a relative who is legally obliged to support the child, or other legal or physical persons who took over the responsibility to bear the costs, competent organs and organizations. 

Placement into foster family terminates: by an agreement of the contractual parties, cancellation of the contract, rescission of the contract, if the reason for this form of protection ceased to exist, death of the child or death of the family member who concluded the contract on foster care. Within thirty days of termination period the CSW is obliged to provide another appropriate form of protection to the child.

	Topic
	FBiH Law on the basis of social welfare, protection of civilian war victims and families with children
	RS Law on Social Welfare
	Brcko District Law on Social Welfare
	Comment

	1. Contract
	On the basis of the decision on placement in another family, the CSW from one part and foster parent from the other shall conclude a written contract on placement. The contract shall regulate the mutual relations between the CSW and the foster parent, and specifically: the amount and manner of payment of the compensation for placement of the person, conditions and term for contract cancellation, etc(39).

	Relations between the CSW and the family of placement shall be defined by written contract on the basis of a decision on placement. The contract shall be concluded with one family member, who thereby becomes the foster.(40)


	Relations between the CSW and the family of placement shall be defined by written contract on the basis of a decision on placement. The contract shall be concluded with one family member, who thereby becomes the foster.(56)


	Only FBiH Law says in a limited manner about the content of the contract. No one Law says that the contract shall include provisions on conditions of upbringing and education, rights and responsibilities of the foster parents and so on. 

The law specifies only one member of the foster family as a party to the contract. However, it could be suggested to conclude the contract with both spouses or a single prospective foster parent.

	2. Decision on the placement
	The CSW decides on placement into the foster family and on termination of such placement of individuals who reside in its catchments area.(33)
	The CSW, at whose catchments area the person whose right is being decided about has residence, is authorized to decide about the right to social protection. (73)
	The competent social care institution decides on a right to be placed into a foster family after comprehensive consideration of the beneficiary's needs and of capability of his/her family.(51)
	Decision on placement into a foster family is due to administrative procedure.

	3. A right of a foster parent to compen-sation for child support and remuneration.


	A foster parent has a right to compensation. (38)
	A foster parent has a right to compensation for child support and a right to remuneration. (40)
	A foster parent has a right to compensation for child support and a right to remuneration. (56)
	It is not clear what kind of compensation means the FBiH Law and whether it includes any remuneration.

	4. Supervision functions of the CSW.
	The CSW, which has decided on placement of a person into the foster family, performs supervision, provides assistance to this family and maintains contact with the person placed into the care through regular visits (33).
	No reference
	No reference
	Supervision rights and responsibilities of the CSW should be specified in a more comprehensive way.

	5. Requirements for a foster family
	The person may not be placed in a family:
1) in which one of the spouses has been deprived of the legal capacity or it has been limited,

2) in which one of the spouses is deprived of the parental right,

3) in which family relations are unstable,

4) in which some of the members are persons with socially negative behavior,

5) in which due to the illness of a family member the health of the placed person would be endangered (35).

The member of the family in which the person is placed, who shall be in charge of caring of that person (hereinafter: foster parent) has to be physically and mentally healthy and have accommodation and other conditions necessary for protection, care, nurturing, education and satisfying other needs and interests of that person(34).
	The person may not be placed in a family:
1) in which one of the family members has been deprived of the legal capacity or parental rights,

2 )in which family relations are unstable,

4) in which some of the members are persons with socially unacceptable behavior,

5) in which due to the illness of a family member the health of the placed person and realization of the aim of placement would be endangered (39).


	The person may not be placed in a family:
1) in which one of the family members has been deprived of the legal capacity or parental rights,

2) in which family relations are unstable,

4) in which some of the members are persons with socially unacceptable behavior,

5) in which due to the illness of a family member the health of the placed person and realization of the aim of placement would be endangered (55).


	All the Laws provide for similar requirements. The FBiH Law provides for more extensive list of them.

	6. Consent as a precondition
	For the placement of a child into a foster family the written consent of the parents, or adoptive parents, or guardians is necessary, and if the person is older than 15 years of age, his/her consent is needed as well. The consent is not necessary if the parents are deprived of the parental right.(36)
	No reference
	No reference
	The FBiH Law stresses a very important precondition – the consent of the child of more than 15 years of age. Taking into consideration of the opinion of younger children would be also important. 

	7. Consideration of the best interests of the child
	No reference
	No reference
	No reference
	One of the major principles of the CRC is not implemented

	8. Limitations on the rights of foster parents
	The foster family may not undertake, without consent of parents, adoptive parents or guardianship body, important measures concerning the child, especially they may not entrust the child to another person for care, terminate his/her education, change the type of school, decide on employment issues (37). 

	No reference
	No reference
	The law provides only for limitations, but not for the rights and responsibilities themselves.

There is no reference whether the foster parents have the status of the guardian.

	9. Costs of placement
	The costs of placement into the foster family are to be covered by a parent, an adoptive parent, a guardian, or relative who is legally obliged to support the child, or other legal or physical persons who took over the responsibility to pay the costs.(40)
	A part or the total amount of  costs of placement into foster family are to be covered by a parent or relative obliged to support the child, competent body or organization and persons who took upon themselves  the payment of costs.(41)
	A part or the total amount of  costs of placement into foster family are to be covered by a parent or relative obliged to support the child, competent body or organization and persons who took upon themselves  the payment of costs.(57)
	The Laws of RS and Brcko imply state participation in the cover of the costs.

If the FBiH Law says that a guardian is in charge of the costs, does it mean that the foster parents do not have the status of the guardian?

	10. Termination
	No reference
	Placement into foster family terminates: by an agreement of the contractual parties, cancellation of the contract, rescission of the contract, if the reason for this form of protection ceased to exist, death of the child or death of the family member who concluded the contract on foster care. Within thirty days of termination period the CSW is obliged to provide another appropriate form of protection to the child.(40)
	Placement into foster family terminates: by an agreement of the contractual parties, cancellation of the contract, rescission of the contract, if the reason for this form of protection ceased to exist, death of the child or death of the family member who concluded the contract on foster care. Within thirty days of termination period the CSW is obliged to provide another appropriate form of protection to the child.(56)
	It should be mentioned that rescission of the contract may be on the initiative of the foster parents (due to illness, changes in family status, material conditions, lack of understanding, conflict with the child, etc) and on the initiative of the CSW (in the case of the child unfriendly situation).


6 SEPARATION PREVENTION AND TEMPORARY SEPARATION

Family Laws (articles 97-99 of FBiH FL, 94-96 of RS FL) have very important provisions on preventive measures on the part of the guardianship body (Centre for Social Work). The guardianship body is responsible for taking the necessary measures in order to protect the child’s personal interests. If it is in the interest of the children, the guardianship body shall provide support to parents in solving their social, financial, and personal circumstances and relations, or shall refer them to an appropriate counseling. If the children’s justifiable interests require so, the guardianship body can assign constant supervision over the exercising of parental rights with regards to a particular child. The RS FL goes further. If the parents subject the child to humiliation, mental and physical punishment or torture, neglects the child, the guardianship body can take the child and temporarily entrust it to another person, or an appropriate institution, unless there is a court decision on entrusting the child. For the duration of the constant supervision over the exercise of parental right, the guardianship body shall: assist parents in exercising their parental right through counselling and other methods of social work; invite parents in order to make an informal agreement on the exercise of parental right; visit parents and children; invite parents and children to regular periodic meetings on the premises of the guardianship body, and so on (Article 97). If the previous measures are not effective and a parent failed to perform the necessary supervision over a minor, but who is still able to succeed in performance of such supervision, the guardianship body may order an intensified supervision over the child (Article 98). In this case the guardianship body must give the parent necessary instructions and impose certain obligations with respect to procedures and measures towards the minor (Article 99). If parents are not able to perform intensified supervision over the child, the guardianship body may decide to entrust the minor to a foster family, which is able to voluntary undertake the supervision. Intensified supervision in foster family lasts as long as parents are not able to perform intensified supervision over the child or the need for intensified supervision exists (Article 101). If parents are not able to perform intensified supervision over the child, and there are no conditions for intensified supervision of the minor in a foster family, the minor shall be placed under the intensified supervision of the guardianship body. For the duration of the intensified supervision by the guardianship body, the minor stays in the family household with his parents and the intensified supervision over the child is being performed by an authorised representative of the guardianship body, who takes care of the needs of the child (Article 102). Counseling and supervision as alternatives to institutional placement of children can be really effective.

If none of these measures give a good result, CSW is entitled to initiate the procedure of deprivation of parental rights. The court will, in an extra-judicial procedure, deprive of parental rights those parents who abuse or abandon the child, misuse their parental rights or neglect parental obligations (Article 106 RS FL, 109 FBiH FL).
The law gives an opportunity to parents for voluntary separation of their children. If it is in the interest of a child, parents can entrust their child for care and upbringing to a third person, or an appropriate institution, with the previous consent of the guardianship body. If the parents travel abroad for seasonal work, and do not take children with themselves, the children will be entrusted for care and upbringing to another person, or an appropriate institution, if that arrangement was previously approved by the guardianship body. A child cannot be given for care, upbringing, and education to a person who does not meet the requirements of a guardian (art.87 RS FL, 90 FBiH FL).

The draft FBiH FL provides for a different form of preventive supervision over exercising of parental care. If parents neglect the child or need assistance in upbringing, the CSW will order supervision over exercising of parental care that will last until it is in the interest of the child, but for a minimum of three months. In the decision on the supervision the CSW will stipulate a program of supervision and appoint a person who will control the upbringing of the child, submit periodic reports to the CSW and take other measures in the interests of the child. This person has to meet the requirements of a guardian and has a right to compensation of expenses and remuneration. The parents have to visit the CSW regularly and inform it about the measures taken (art.152). 

On the request of parent or ex officio the CSW may decide on a temporary placement of the child with another person or institution for the maximum period of three months if it is in the best interests of the child. This decision can be issued without consent of the parents if they are absent or unable to take care of the child, and they did not entrust the child to another person. If the family circumstances did not change after the termination of the period of placement, the CSW immediately decides on a placement of the child under guardianship (art. 147 of the draft FBiH FL).
According to the Convention on the rights of the child (art.9), a child may be separated from the parents only subject to judicial review. However, the effective law provides for only one judicial review in regard to a child – a judicial decision on the child’s residence after divorce. The court, or the guardianship body that issues a decision on entrusting the children for care and upbringing will decide, after it has examined all the facts, whether all the children will stay with one parent, or whether some will be with their mother and others with their father. If their interests require so, the children can be entrusted for care and upbringing to another person or an institution (art. 93 FBiH FL, 90 RS FL).

The draft FBiH FL for the first time prescribes for judicial review on temporary separation of children (art.153, 154, 350). In cases of major child neglect and endangering of child’s interest, the parents may be temporarily deprived of physical custody (of a right to live with the child). Judicial review may be initiated by the court or on a request of the child, another parent or the CSW. In such cases, the child is placed under guardianship and cared for by another person or institution for a period up to one year. The CSW will appoint a guardian and assist the family in reintegration. Removing the child from the custody of parents does not void other parental responsibilities, obligations, or rights regarding the child. The court will reinstate the parents with their custodial rights if it is in the interest of the child, on the request of the parents or on its own initiative. The court may deprive the parents of parental rights on the expiration of the separation period if the family situation has not ameliorated. 

Summarizing the analysis of legal provisions on temporary separation of children, the necessity of judicial review should be stressed and higher extent of attention to elaboration of separation mechanism on the part of the Law Maker should be recommended.
7 CENTRALIZED REGISTRATION OF CHILDREN WITHOUT PARENTAL CARE AND PLACEMENT PROCEDURE
There are no legal provisions on centralized country-wide registration of children without parental care. However, it is difficult to underestimate the importance of detection of such children, first steps on protection of their rights and registering them in the uniform database, as well as scheme of application of different forms of placement. Recommendations might be as follows.
Children without parental care are subject to placement in a family: for adoption, under the guardianship, into a foster family, and when there is no possibility for that, to an institution for children without parental care. All forms of placement of children without parental care should be included into a special chapter in the Family Law. 

Until the child without parental care is placed in a family or institution, the responsibility of acting as the children's guardian is temporarily imposed to the guardianship body. 

The CSW detects children without parental care, registers them and, according to the concrete circumstances of how parental care was lost, makes the proper arrangements for the children and also establishes follow-up control over their living conditions, upbringing and education. 

Institution officials (educational, medical institutions, etc.) and other citizens having information about the children without parental care should be required to report it to the CSW in the area where the children are located. The CSW should be required within a period of several days from the receipt of such information to investigate the child's living conditions and, if a lack of care from the child's parents is found, provide the protection of the rights and interests of the child until arrangements for placing the child can be made. The officials of child care and medical institutions, where the children without parental care are located, within a certain period from the time they found out that the child may be placed for upbringing into a family should be required to report to the CSW in the area where the given institution is located. The CSW during one month from receiving of the information should provide the placement of the child. If there is no possibility of placing the child in a family, the CSW sends the information on the child to the competent body at the Entity level for the centralized registry and rendering of assistance in the subsequent placement of the child for upbringing in a family. 
The competent body on the Entity level within one month from the date of receipt of the information about the child arranges the placement of such child into a family, and if there is no possibility of this, it reports this information to the State competent body for registering of the child in the State database on children without parental care and facilitation with placement into a family of BiH citizens. After a certain period of time (3-6 months) has passed since the child’s personal data was filed into the database, the child may be available for inter-country adoption. 

8 GENERAL RECOMMENDATIONS

	PROBLEM MANIFESTATION
	POSSIBLE ACTION
	NEXT PRACTICAL STEPS



	Provisions concerning forms of upbringing of children without parental care are split between different laws.
	Codification of provisions concerning all forms of upbringing of children without parental care into one Family Law on the State or Entity level.


	Organizing of inter-entity committee on Family law reform.



	Lack of conformity of the Family Laws and the Laws on social welfare of two Entities.
	Harmonization of the Family Laws and the Laws on social welfare of two Entities.


	Organizing of inter-entity committee on reform of Family and Social Welfare law.

	The present legislation is out of date. Provisions of the Convention on the Rights of the Child are not implemented to the proper extent.
	Update of legislation to European standards and implementation of the Convention on the Rights of the Child in the laws, bylaws and judicial practice.
	· promotion of four fundamental principles of the Convention and the concrete rights of the child stated in it, highlighting the right of a child to live in a family;

· stressing in the body of the laws that the best interest of the child is of paramount importance and a deciding factor;

· taking the option according to which the Court is to issue the decisions on either adoption or removal of a child from his family; establishing of special Family units in the courts of general jurisdiction or Family courts, passing measures aimed at adjusting the courts and appointing judges for children;

· overruling of incomplete adoption;

· more guarantees for protection of visitation rights of parents and relatives and the counter right of the child to maintain contact with them;

· emphasis on the child opinion is to be taken into consideration to the greatest extent possible;

· recognition of inter-country adoption as an alternative for a long-term institutional placement; access to the Hague Convention on protection of children and cooperation in respect of inter-country adoption of 1993 as to a mechanism for cooperation;

· setting up of a country wide uniform database on children without parental care,
· more profound regulation of foster care.



	Low legal awareness and legal culture of the population. People do not know the opportunities and options the law offers to them.
	Enhancement of people’s awareness of their rights and opportunities guaranteed by law.
	Media campaign. 

	Existing legal provisions, especially on prevention, are not being implemented.
	· Persons responsible for placement of children without parental care, temporary separated children and preventive measures, as well as supervisory officials should have appropriate professional training.
· Provisions of the Laws should be detailed in by-laws. 
	Providing guidance, explaining the legal provisions in a comprehensive manner.
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